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CHAPTER 1

Constitutional
and legal rights

Articles 4-11

South African women sing and celebrate as they march to the Pretoria Union Buildings on Women's Day in 2014.
Photo: Jewel Samad

• The South African Constitution guarantees equality before the law and prohibits discrimination
based on sex or gender.

• Citizens rated the country's progress towards meeting the SADC Gender Protocol targets on
constitutional and legal rights at 78%.

• The country has signed and ratified the key international and regional instruments and
conventions on gender equality and women's rights.

• Despite notable progress, obstacles remain, particularly around women's access to justice,
which is relatively poor.

• While the Women's and Gender Equality Bill seeks to operationalise the Constitution and
the SADC Gender Protocol, the proposed Traditional Courts Bill threatens to roll back many
positive gains.

KEY POINTS
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Constitutional and affirmative action provisions

The Protocol provides that by 2015, all countries shall endeavour to enshrine gender
equality and equity in their Constitutions and ensure that these are not compromised
by any provisions, laws or practices. State parties are to implement legislative and other
measures that eliminate all practices which negatively affect the fundamental rights of
women and men. They are also to introduce affirmative action measures.

One of the limitations of the SADC Gender and Deve-
lopment Index (SGDI) is that it is difficult to construct
an empirical measure for rights-based sectors such as
constitutional and legal rights. The Alliance thus only
rates this sector using the Citizen Score Card (CSC).

Citizens perceive that South Africa is 78% of the way
toward where it needs to be by 2015; this ranks the
country first in the region in this category. South Africa's
Constitution is considered one of the most progressive
in the world when it comes to constitutional and legal

rights; however the challenge remains with implemen-
tation.

The legal framework and the policy environment
continue to show great commitment to the delivery of
the founding principles articulated in the Constitution.
 The draft Women's Empowerment and Gender Equality
Bill (WEGE), which aligns to key provisions of the SADC
Protocol on Gender and Development, will go a long
way in ensuring achievement of the key provisions of
the SADC Gender Protocol.

South Africa is one of the few countries that provide
protection to sexual minorities, an issue that many SADC
countries have ignored, and one not explicitly outlined
in the SADC Gender Protocol. However, in attempting
to pass the regressive Traditional Courts Bill, South
African leaders have shown that lawmakers can quickly
erode any gains made.

Constitutional provisions

The Constitution of the Republic of South Africa,
Act 108 of 1996, which took effect on 4 February
1997, is the supreme law of the land. It seeks to
“establish a society based on democratic values,
social justice and fundamental human rights.”

Chapter 1 of the Constitution details the founding
provisions of the Republic of South Africa:
• Human dignity, the achievement of equality

and the advancement of human rights
and freedoms;

• Non-rac ia l i sm and non-sexism;  and
• Supremacy of the constitution and the rule of

law.

It provides for the establishment of one sovereign
state, a common South African citizenship and
a democratic system of government committed
to achieving equality between men and women
and people of all races. It further provides for the
prohibition of racial, gender and all other forms of
discrimination, and promotes the celebration of formal
(de jure) and substantive (de facto) equality. Section 9
provides that neither the state, nor any person, may

discriminate directly or indirectly on the grounds of
gender, sex, pregnancy, marital status or any other
ground or combination of grounds listed or unlisted in
Section 9 (3). To clarify its approach to equality, the
Constitution further states that:

CSC
N/A
N/A

Table 1.1: Women and men's perceptions
of constitutional and legal rights

Scores
Ranks

SGDI
78%

1

South African women from all walks of life took part in the SAWID intergenerational
dialogue in 2014. Photo: Marthe Muller
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Source: 1996 Constitution of South Africa.
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Chapter 1. Human dignity, the achievement of equality and the advancement of human rights and freedoms; non-racialism and non-
sexism. Discrimination on one or more of the grounds listed in subsection 3 is unfair unless it is established the discrimination is fair.

Chapter 2, section 9. No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of
subsection (3) including gender, sex.

Section 9. (3) of the constitution prohibits discrimination on the basis of: race, gender, sex, pregnancy, marital status, ethnic or social
origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

Section 9 (1). Everyone is equal before the law and has the right to equal protection and benefit of the law.

Section 12. (1) Everyone has the right to freedom and security of the person, which includes the right to be free from all forms of
violence from either public or private sources;(d) not to be tortured in anyway12 (2) (a) to make decisions concerning reproduction(b)
to security in and control over the body.

Chapter 7:  Bill of Rights. This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the rights of all people in our
country and affirms the democratic values of human dignity, equality and freedom.

Section 9 (2). “legislative and other measures” may be taken to “protect and advance” persons who have been disadvantaged.

Table 1.2: Analysis of gender equality clauses in the Constitution

Provides for non-
discrimination
generally

Provides for non-
discrimination
based on sex
specifically

Provides for non-
discrimination on
the basis of sex and
others e.g. marital
status, pregnancy

Provides for the
promotion of
gender equality

Has other provi-
sions that relate to
gender e.g. bodily
integrity

Has claw back
clause

Addresses contra-
dictions between
the Constitution,
law and practices

Provides for
affirmative action

“Equality includes the full and equal enjoyment of all
rights and freedoms. To promote equality, legislative
and other measures designed to protect or advance
persons or categories of persons disadvantaged by unfair
discrimination may be taken.”

Section 9 of the Constitution denounces all forms of
discrimination, which is further reiterated by:

• The Promotion of Equality and Prevention of Unfair
Discrimination Act No 4 of 2000, known as the Equality
Act, which is set out to systematically counter patterns
of inequality that may have persisted from the past
into the present.

• The Employment Equity Act No 55 of 1998. The Equa-
lity Act is to date one of the key documents that fully
embodies and expounds on the constitutional
provisions of equality for employees. It provides a
broad definition of discrimination that encompasses
discrimination against women by any person, including
the state, private entities and individuals.

The constitutional provisions on equality and human
dignity give sufficient guidance to the courts. This is
especially with regard to recognising and protecting
equality between women and men when faced with
conflicting claims relating to the constitutional guarantee
of gender equality and constitutional recognition of
customary and religious laws.
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The right of fathers to have longer paternity leave

Hendri Terblanche, 38, from Brackenfell in Cape Town
is fighting the cause of all fathers of newborn babies
by petitioning for 10 days' paternity leave to be provided
for men in the Basic Conditions of Employment Act.
According to the current law, fathers may take three
days' family responsibility leave a year, but there is no
provision for paternity leave.

As a financial manager, Terblanche took the issue to
the courts when his twins Danté and Juandré were born
three months prematurely in November 2013 to him
and his wife, Giselle. Due to their premature delivery,
Danté weighed 895g and Juandré 985g, Danté spent
139 days in hospital and Juandré 79 days, compared
with three days for a normal birth.

Danté is in hospital for the third time since birth and
Terblanche has to visit him outside working hours. He
said premature babies had poor immune systems and
might need multiple hospital visits in their first three
years.

During the months that he visited his infant sons in
intensive care, Terblanche saw many fathers come and
go - all very present for their children's first three days,
after which they had to return to work as their leave
had come to an end. According to Terblanche he is not
“trying to reinvent the wheel” all he wants for himself
and other fathers is 10 days more involvement in the
care of their children.

He says the three days allowed for family responsibility
leave is not enough as it does not allow for further days
in the event of a Caesarean delivery, parents whose
children have been born prematurely and/or are sick,
and any other family emergencies that might occur.

Terblanche further reiterates “parenting was a team
effort and the law needed to change to factor in fathers.
Paternity leave should also apply to fathers who had
adopted a child, with no difference in the number of

days. The only difference between a father who is
privileged to have a child and a father who adopts a
child is blood. There is no difference between the way
the two types of fathers love their children or care for
them whether it is changing diapers or reading a
bedtime story.”

After consulting the constitution, he found that that
“any interested persons” could submit a petition to the
National Council of Provinces (NCOP) and any MP could
present a petition to the National Assembly. He
submitted his petition to the chair of the NCOP, Thandi
Modise, on July 3. He also approached every Member
of Parliament and urged them to draft a bill for
consideration by the National Assembly.

He received an acknowledgement from Modise saying
she would refer his petition to the select committee on
petitions and executive undertakings “for consideration
and report.”

Asked to comment, NCOP representative Khuthala Noah
said it had referred the petition to the committee for
discussion.

Adapted from an article by Rebecca Jackman accessed from
http://www.iol.co.za/news/crime-courts/sa-man-fights-for-paternity-

leave-1.1719180#.U8PR37Gp9p0, accessed July 2014.

Goodman Manyanya Phiri looks after his daughter Tamara Sibusisiwe
Phiri in Johannesburg in 2011. Photo: Google images

Contradictions between the Constitution and
cultural practice

Despite progressive provisions, the Constitution of South
Africa coexists with many daily practices that undermine
gender equality. One example is polygamy, a divisive
subject in Southern Africa, especially in those countries
whose heads of state practice it. Article 4 of the SADC
Gender Protocol says that governments must go beyond
enshrining gender equality and equity in their
constitutions. They must ensure that no provisions, laws
or practices compromise either. Article 21 mandates
state parties to take measures, including legislation,
where appropriate, to discourage traditional norms,

South Africa became the second SADC country with a polygamous head
of state (along with Swaziland) in 2009 with the election of Jacob Zuma.
Zuma is pictured above with his four wives. Photo: Google images
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Discriminatory legislation

The SADC Protocol provides that by 2015 SADC countries shall have reviewed, amended
or repealed all discriminatory laws and specifically abolish the minority status of women.

including social, economic, cultural and political practices
which legitimise and exacerbate the persistence and
tolerance of gender-based violence with a view to
eliminate them.

Despite this, South Africa's current president, Jacob
Zuma, advocates for polygamy, noting one should have
the freedom to practice one's culture. Polygamy exists
in a complicated space within South Africa's legal
structure. The practice is legal, yet at the same time the
country's constitution provides for the equal rights of
women and men - something many see as inherently
missing in polygamous relationships. Some argue that
polygamy must remain legal so that women in these
relationships may have more rights.

Given South Africa's history of apartheid, those
championing polygamy hold it up as a symbol of
openness in a newly democratic society. For others, it
represents the opposite: oppression and outdated
tradition. The South Africa Law Reform Commission,
Discussion Paper 104 on Domestic Partnerships, states:
“A situation that is peculiar to South Africa is the legal
recognition of polygamous customary marriages for
some members of the population while for the rest a
bigamous marriage is null and void.”1

The Recognition of Customary Marriages Act no 120 of
1998 extends the state's recognition and regulation of
marriage to both monogamous and polygamous
customary marriages. Where someone enters into a
customary marriage, he or she has a legal duty in terms

of the Act within three months of entering into the
marriage to have that marriage registered.2

This act protects he financial position of the woman.
Section 6 of the Act states: “A wife in a customary
marriage has, on the basis of equality with her husband
and subject to the matrimonial property system
governing the marriage, full status and capacity,
including the capacity to acquire assets and to dispose
of them, to enter into contracts and to litigate, in
addition to any rights and powers that she might have
at customary law.”

Section 7 stipulates that a husband wishing to marry
another wife must put this in writing to the court and
all co-wives must agree in writing to the additional
marriage.

However, well-meaning acts do not always become well
implemented or even representative of the situation
on the ground. Regardless of these laws, including the
stipulation requiring written permission, a husband
often wields his authority over his wives, rendering such
laws useless and futile.

The Traditional Courts Bill that has been in the news
for more than three years reflects the seemingly
schizophrenic society that many South African women
live in, with a progressive constitution on the one hand,
and a justice system that seeks to strengthen the hand
of the traditional system on the other.

1   South Africa Law Reform Commission, Discussion Paper 104, Domestic Partnerships, Project 118, DOMESTIC PARTNERSHIPS, section 7.7.21. 2003.
2   De Vos, Pierre. Is polygamy unconstitutional? 4 Jan 2010.

Chapter 2 of the Constitution, Section 7, states that the
Bill of Rights is a cornerstone of democracy in South
Africa. It enshrines the rights of all people and affirms
the democratic values of human dignity, equality and
freedom.

Key pieces of legislation affecting women and
gender relations
The legal framework is one of the country's success
stories. Since 1998, the government has made
tremendous strides in ensuring that the legislation is
aligned with the Constitution. Many of the laws and

policies passed position the country towards achieving
the targets set in the SADC Gender Protocol. These
include:

The Promotion of Equality and Prevention of Unfair
Discrimination Act
The definition of discrimination contained in the
Promotion of Equality and Prevention of Unfair
Discrimination Act 4 of 2000, also known as the Equality
Act, covers direct and indirect discrimination and the
elimination of both de jure and de facto discrimination.
The Act defines discrimination as: “any act or omission,
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including a policy, law, rule, practice, condition or
situation which directly or indirectly:
• Imposes burdens, obligations, or disadvantage on

women.
• Withholds benefits, opportunities or advantages

from, any person [on one] or more of the prohibited
grounds.

The “prohibited grounds” under the Equality Act can
be viewed as extensive enough to cover all forms of
discrimination against women, including race, gender,
sex, pregnancy, marital status, ethnic or social origin,
colour, sexual orientation, age, disability, religion
conscience, belief, culture, language and birth; or any
other ground where discrimination based on that
ground:
• Causes or perpetuates systemic disadvantage;
• Undermines human dignity; or
• Adversely affects the equal enjoyment of a person's

rights and freedoms in a serious manner that is
comparable to discrimination on any of the grounds
stated above.

The act also establishes the divisions of the High Court
and designated magistrates' courts as "Equality Courts"
to hear complaints of discrimination, hate speech and
harassment and the publication of information that
unfairly discriminates.

In addition to the act and the courts, there exist a
number of institutions mandated to guard against any
discrimination. One example is the South African Human
Rights Commission, which is mandated to conduct
regular equality reviews and to promote and protect
human rights and in particular the right to equality. It
also provides awareness in respect of the Equality Act
that seeks to ensure the elimination of the inequalities
of the past based on race, gender, sex, pregnancy,
marital status, ethnic or social origin, colour, sexual
orientation, age, disability, religion conscience, belief,
culture, language and birth; and to promote the
achievement of substantive equality in the country.

Secondly, there is the Commission on Gender Equality,
established through the Commission on Gender Equality
Act, 1996 (Act 39 of 1996). It is one of six independent
statutory bodies provided for in the Constitution and
tasked with supporting constitutional democracy,
primarily through monitoring in the private and public
spheres.

Then there is parliament's portfolio on women or the
Ministry of Women, Children and People With Disabilities
which is instituted to monitor government departments
to ensure the mainstreaming of gender, children's rights
and disability considerations into all programmes of
government and other sectors. This helps government
to respond to issues of these targeted groups in an
integrated and coherent manner.

Lawmakers intend all of these institutions, together
with the Equality Act, to eliminate any remaining vestige
of women's minority status.

The Domestic Violence Act
The Domestic Violence Act (DVA) of 1998 came into
operation in December 1999, replacing the Prevention
of Family Violence Act. The DVA provides for men,
women and children in abusive domestic relationships
to obtain protection from the law. It offers a broad
definition of “abuse” that includes verbal, physical,
psychological, emotional and economic forms of abuse,
and allows a victim to bring an interdict preventing any
of these. The DVA also says that the courts can convict
a man of raping his wife. It spells out the duties of the
police and other law enforcement officials when assisting
survivors/victims of domestic violence.

Sexual Offences and Related Matters - Amendment Act,
No. 32 of 2007
This act came into effect on 16 December 2007.  Section
72 of the act provides for the implementation of
Chapters 1 to 4 and 7, which mainly deal with the
creation of statutory sexual offences, special protection
measures for children and the mentally disabled, certain
transitional arrangements and evidence related matters.
The act will help intensify South Africa's efforts to fight
sexual crimes against all persons and, especially, sexual
offences being committed against vulnerable groups,
including women, children and the mentally disabled.

The Guardianship Act
This Act provides for shared guardianship of children
between parents.

Maintenance Act
The new Maintenance Act amended in 2009 states that
the law see parents as jointly responsible for maintaining
their children. If a parent fails to comply with a
maintenance order, the justice system can bring a
“garnishee order,” against the parent. This allows the
employer of the defaulter to deduct this amount from
the person's salary.

Recognition of Customary Marriages Act
The Recognition of Customary Marriages Act 120 of
1998 has not brought absolute equality between women
and men married under customary law as men can still
enter into polygamous marriages. Since the enactment
of the act, customary marriages remain valid in the
country and the system no longer views their status as
inferior to that of their civil counterparts. In addition
to placing customary marriages at an equal footing
with civil marriages, the act specifically stipulates that
parties to a customary marriage have equal rights. The
rights in question include the right to land and property,
the right to equal inheritance, the presumption of
community unless an ante-nuptial contract stipulates
otherwise, and general marital rights.
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The Choice on Termination of Pregnancy Act
The Choice on Termination of Pregnancy Act 92 of 1996
ensures that a woman is able to access a termination
of pregnancy without the consent of her partner, or in
the case of a minor, her parents. Women must undergo
the procedure at a designated institution and the law
obliges medical practitioners to inform women of their
rights. The law considers any obstruction or prevention
of this right illegal.

The Labour Relations Act
The Labour Relations Act 66 of 1995 protects workers
from both direct and indirect unfair discrimination
based on sex, race, family responsibility and any other
ground. It protects previously unprotected persons, such
as farm and domestic workers.

The Basic Conditions of Employment Act
The Basic Conditions of Employment Act 75 of 1997
protects workers in “non-traditional employment” such

as construction and mining. The needs of women in
mining include proper and accessible ablution facilities
in the mine. It provides protection from dismissal to
pregnant, lactating or disabled women. The act also
provides for maternity leave (four consecutive months)
and family responsibility leave (three days).

The Employment Equity Act
The Employment Equity Act 55 of 1998 requires
companies to have an equal opportunities plan and
report regularly to government on race, gender and
disability categories.

Citizenship
The South African Citizenship Act 88 of 1995 stipulates
that citizenship may not be lost or gained through
marriage, giving effect to obligations under the
Convention to Eliminate all forms of Discrimination
Against Women (CEDAW).

Sexual orientation
The law recognises gay and lesbian couples and families
through the Civil Union Act 17 of 2006, which gives
homosexual couples the same protection and rights
afforded to heterosexual couples in the Marriage Act.

Review of remaining discriminatory legislation
The Gender Research Project, the Centre for Applied
Legal Studies, and the University of Witwatersrand
conducted a comprehensive review of discriminatory
laws in South Africa, called the Audit of Legislation that
Discriminates on the Basis of Sex/Gender, for the
Commission on Gender Equality. A copy of this audit is
part of the documentation collected for this research.

Non-recognition of poly-
gamous Muslim marriages

Discriminatory legislation
Table 1.3: Remaining discriminatory legislation

Constitution of South Africa (1996). www.thetimes.co.za, accessed 4 August 2009.

Stakeholders have referred the Maintenance of Surviving Spouses Act and the Intestate
Succession Act to the Constitutional Court for amendments.

In the case of Fatima Gabie Hassam, the Constitutional Court ruled that the Intestate
Succession Act and the Maintenance of Surviving Spouses Act violated her right to equality
and that legislation had discriminated against her in terms of religion, marital status and
gender. The court has since placed Muslim marriages under the Customary Marriages
Act, thus affording Muslim widows married under Muslim law the same rights as the civil
union wife.

Action being taken
The non-recognition means
that when a Muslim man dies
intestate, his wives cannot
claim from his estate - his
children instead divide it, and
if he has no children, the estate
goes to his family.

Comments

Tshepo Cameron Modisane and Thoba Calvin Sithole, one of many South
African gay couples who got married in the past 10 years despite
widespread homophobia. Photo: Zanele Zulu
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The Women's Empowerment and Gender
Equality (WEGE) Draft Bill seeks to make
operational the provisions of the Consti-
tution and of the SADC Gender Protocol.
It would see the establishment of a legis-
lative framework for the empowerment
of women, embodying the values of
human dignity, the advancement of human
rights and freedoms, non-racialism and
non-sexism. The Act provides for women's
empowerment and gender mainstreaming
in the public sector, private sector, and civil
society.

The WEGE bill aims for “substantive gender equality” as
opposed to just “gender equality.” The latter is defined
as equal recognition, enjoyment or exercise by a person,
regardless of his or her gender, of human fundamental
freedoms in the political, economic, social, cultural, civil
and any other aspect of life. The former is defined as
gender equality in practice (de facto) and in law (de jure).

In an excellent example of the SADC Gender Protocol@
work, the draft bill has a 50% target for women in all
areas of decision-making as provided in the Protocol. If
the draft gender equality bill becomes law, the minister
will be able to issue a directive to ensure that the 50%
target is met by requiring that all entities:
• Set targets for such representation and participation;
• Build women's capacity to participate;
• Develop support mechanisms for women;
• Show progress towards the elimination of discrimi-

nation against women;
• Adopt measures, including special measures, as

envisaged in section 9(2) of the Constitution to encou-
rage, improve and reward women empowerment; and

• Disaggregate gender, age and disability related data
on women's empowerment.

The bill reinforces the rights of sexual minorities and
recognises the human rights abuses and violations they
face because of their sexual orientation or gender identity.
South Africa is the only country in SADC that  recognises
the rights of the LGBTI community.

The bill has specifications around procedural issues and
a list of 18 applicable pieces of legislation that it affects,
including the Labour Relations Act, Schools Act,
Employment Equity, Recognition of Customary Marriages
and Electoral Acts. The bill operates under the premise
that until South Africa achieves gender equality in a
particular sector, discrimination to implement special
measures to eliminate discrimination against, or to
empower, women, pregnant women and women who
are breastfeeding is fair. This is especially important for
those who have been directly or indirectly disadvantaged

- such as those who live in rural areas and informal
settlements.

In a critique of the bill, Sonke Gender Justice says that
it “fully supports the spirit of the Bill on the basis that
it seeks to address key issues concerning gender
inequality in South Africa. In particular, the Bill stands
out from other legislation to the extent that it
recognises the gravity and impact of unfair gender
discrimination and proposes criminal sanctions to
address specific perpetuations of unfair discrimi-
nation.”3

Sonke notes, however, that the bill falls short of
“addressing the root causes of gender inequality,” and
questions whether it should address several other gaps
in laws and relevant issues, including:

• Gender-based violence;
• The illegal status of sex work and its disproportionate

impact on women resulting in unfair gender discrimi-
nation;

• The non-recognition of religious marriages and the
lack of legal protection afforded to women who
choose to marry in terms of religious rites;

• The non-recognition of domestic partnerships and the
lack of legal protection and recourse for women who
choose not to marry legally;

• The lack of implementation of the Domestic Violence
Act 116 of 1998 (“the DVA”) and the Criminal Law
(Sexual Offences and Related Matters) Amendment
Act 32 of 2007;

• Policies promulgated in terms of these statues by
government departments which form part of the
criminal justice system and applicable legal procedures;

• The lack of the criminalisation of hate crimes perpe-
trated against LGBTI people;

• The lack of legal entitlement to paternity leave for
fathers which translates into a disproportionate burden
on women for care giving and child rearing; and

• The lack of adequate legal protection, similar to the
protection afforded to victims under the DVA, for
women and LGBTI citizens who face harassment outside
domestic relationships.

Commission for Gender Equality (CGE) Deputy Chair
Thoko Mpumlwana has criticised company executives
who claim they cannot find women with the appropriate
skills. "One of the things we have heard concerning the
lack of female gender representation in the workspace
is that there is a scarce skills pool to choose from. But
companies should be looking to find ways, with
government and other organisations, to address this
issue. What we want to say is everyone in the private
and public sectors must take gender seriously now. Don't
wait for the law to force you into compliance," she said.

Building a framework for a “substantive” gender equality for South Africans

Former Minister of Women,
Children and people with
Disa-bilities Lulu Xingwana
was the driving force to the
tabling of the WEGE Bill.

Photo: UNPA website

3   The Women's Empowerment and Gender Equality Bill, Submission to the Department of Women, Children and People with Disabilities, Sonke Gender
Justice Network, September 2012.
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Equality of treatment of women in
judicial and quasi-judicial proceedings
Equal contractual rights

The right to acquire and hold rights
to property

Encouraging women to exercise their
legal capacity
Ensuring equality of women
complainants in the criminal justice
system

Equal representation in the courts,
including traditional courts
Accessible and affordable legal
services for women

Access to justice provision

9

8

9

8

6

5

6

Country score on a scale
of 1-10 (1 very

low and 10 very high)
Explanation

Legal capacity for women and men is an inalienable right that any contract, including
a marital contract, cannot waive. Lack of appropriate information has led to a lower
score on equal contractual rights.
Government measures aimed at equalising women's and men's rights in respect of
access to, ownership of, and control over, land and resources, such as housing, have
contributed to women's de facto enjoyment of equality of freedom of movement and
domicile.
In order to protect propriety rights of women in customary marriages, Section 7 of the
Recognition of Customary Marriages Act, 198 (Act 120 of 1998) provides that, if a
husband in a customary marriage wants to marry a second or subsequent wife, he must
apply to the High Court for the division of the estate. He must also submit a contract
that will govern the new proprietary regime.
In terms of the Recognition of Customary Marriages Act, women and men who enter
into a customary marriage have equal legal status and the same rights.
Women's perceived lack of credibility as witnesses is fundamental even though
unsubstantiated and incorrect; but it continues to exist especially within areas and
experiences more common to women than men. Examples of women's lack of credibility
range from the rape complainant being on trial rather than the accused, to asking victims
of domestic violence what they did to provoke the attack. Victims often suffer secondary
victimisation at the hands of the police.
Traditional courts remain governed by traditional, religious and cultural principles which
differ significantly to those of the Constitution.
Most women in South Africa cannot afford the cost of legal representation, which,
therefore, makes state provided legal aid vital. Unfortunately, women do not have equal
access to state assistance as the Legal Aid Board's budget favours criminal cases
where men form the majority of the accused.
Stakeholders have recently extended assistance of the Legal Aid Board to include civil
matters. There has also been expansion of justice centres to rural areas.

Table 1.4: Access to justice

Source:  Audit of Legislation that discriminates on the basis of Sex/Gender (1998).

In line with Section 34 in the Constitution, which states
that “everyone has the right to have any dispute that
can be resolved by the application of law decided in a
fair public hearing before a court or, where appropriate,
another independent and impartial tribunal or forum,”
lawmakers have taken deliberate steps to enhance

Access to justice

The Protocol provides for equality in accessing justice.

women's access to the justice system. One such measure
is through the Legal Aid Amendment Act 20 of 1996,
which enables the Legal Aid Board to provide legal
representation at state expense for accused persons in
deserving cases.
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Marriage and family laws; widows and widowers; the girl and boy child

The Protocol requires state parties to enact and adopt appropriate legislative, administrative
and other measures to ensure that women enjoy equal rights in marriage and are regarded
as equal partners in marriage.

Widower rights

The Protocol requires that Member States enforce legislation to protect widows from
being subjected to inhuman, humiliating or degrading treatment. A widow will also
automatically become the guardian and custodian of her children after the death of her
husband; she will also continue living in the matrimonial home. She will exercise her
rights to access employment and other opportunities to enable her make meaningful
contribution to society.

A widow will also be protected against all forms of violence and discrimination based on her status while
having the right to an equitable share in the inheritance of the property of her late husband. She will
also have the right to remarry a person of her choice. States will also put in place legislative measures that
will ensure that widowers enjoy the same rights as widows.

In South Africa, the family of the deceased husband
will often evict a widow from the home she shared with
her husband. A family usually claims that the woman

Existing legislation on marriage shall therefore ensure:
• No person under the age of 18 shall marry;
• Every marriage takes place with free and full consent

of both parties;
• Every marriage must be registered;
• Reciprocal rights and duties towards the children of

the family with the best interests of the children
should always be paramount.

State parties must also put in place laws and other
measures to ensure that parents fulfil their duties of
care towards their children, and enforce maintenance
orders. Married women and men should have the right
to choose whether to retain their nationality or acquire
their spouse's nationality through legal provisions.
However, there is no period within which these measures
should be achieved.

does not contribute much into the marriage and hence
has no entitlement to the home or the inheritance
money. While both practices are against the law, women
often do not get compensation and many must return
to their birthplace and start a new life.

Key marriage and family laws

South Africa retains a combination of marital regimes,
which include civil, customary and religious laws. For a
long time, the country practiced differential treatment
of marriages, with the civil marriage treated by the
state as the only legitimate form of marriage. This had
dire and wide-ranging consequences for women married
in customary marriages. South Africa has laws in place
to ensure that women get the same rights in marriages
such as:
• The Divorce Amendment Act 5 of 1996
• The Recognition of Customary Marriages Act 120 of

1999

The Marriages Act states that a woman cannot be removed from her
matrimonial home after the death of her husband.

Photo: Phumulani Thabethe



SADC Gender Protocol 2015 Barometer • South Africa   25

No person under the age of 18 shall marry.

Every marriage takes place with the full consent of both parties.

Every marriage including civil, religious, traditional or customary is
registered.
Parties have reciprocal rights and duties towards their children including
when spouses separate, divorce or have marriages annulled.

Lawmakers enforce maintenance orders.

Married women and men have the right to decide whether to retain
their nationality or acquire a spouse's nationality.

Widows are not subjected to inhuman, humiliating or degrading treatment.

A widow automatically becomes guardian or custodian of her children,
unless otherwise determined by a court of law.
A widow shall have the right to live in the matrimonial house after her
husband's death.
A widow shall have access to employment and other opportunities.

Widows shall have the right to an equitable share in the inheritance of
her husband's property.

Widows shall have the right to remarry any person of their choice.
Laws should protect widows from all forms of violence and discrimination.

Eliminate all forms of discrimination against the girl child.
Girls have the same rights as boys and laws should protect them from
harmful cultural attitudes.

Protect girls from all forms of economic exploitation, trafficking, violence
and sexual abuse.

Girl children have access to information, education, services and facilities
on sexual and reproductive health and rights.

Provision

Yes

Yes

No

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes
Yes

Yes
Yes

Yes

Yes

Yes/No Explanation

The minimum age of consent to marriage in South Africa is 18 years for both
boys and girls, and the Recognition of Customary Marriages Act, 1998 extended
this to customary marriages. This is one reason the ukuthwala custom, the
practice of abducting young girls and forcing them into marriage, is so
problematic. It challenges this and the provision below.
Consent is an essential requirement of marriage in all marital regimes in South
Africa .This applies to customary marriages as well. There is legislation
criminalising forced marriage and abduction.
Recognition of Customary Marriages Act makes registration optional.

South Africa does not discriminate against women with regard to granting
child-related rights such as guardianship, trusteeship and adoption. However,
there is discrimination “in favour” of women given that they have been generally
recognised as the primary caregivers. The main consideration on these matters
is that legislators uphold the best interests of the child as guaranteed in section
28(2) of the Constitution.
Legislators overhauled the Maintenance Act in 1998 with a view to strengthening
the enforcement of the duty of parents to support their children. As women
tend to be the caregivers for children in cases where the couples do not live
together, the improvements in this act have sought to bring them much-needed
economic relief.
South African marriage law recognises equal personal rights for men and
women. This includes a married woman's right to retain her nationality.

The South African law on marriage, including customary marriage, incorporates
the right not to face any form of violence and ill treatment of the widow by the
community, her in-laws and her family.

The Marriages Act states that no one can force a woman from her matrimonial
house after the death of her husband.
South African marriage law recognises equal personal rights for men and
women. This includes the right to choose a profession or occupation.
De jure equality in proprietary rights under civil marriage has been a reality
for years. The Recognition of Customary Marriages Act, 1998 (Act 120 of
1998) has extended equality of proprietary rights in marriage to women and
men married under customary law.

The South African law on marriage, including customary marriage, incorporates
the right to be safe from any form of violence, including marital rape and other
forms of domestic violence.

Harmful practices endanger the health and wellbeing of the girl child and
women. They constitute all behaviours, attitudes and/or practices that negatively
affect the fundamental right of women and girls, such as the right to life, health,
dignity, education and physical integrity. The Equality Act 2000, in particular,
provides protection and prohibits practices that include virginity testing, female
genital mutilation, abduction and forced marriages, and witchcraft.
There is genuine consensus that the Constitution of South Africa, as well as
the progressive legislative framework, provides both the protection and
promotion of the rights of women and the girl child.

Table 1.5: Marriage and family laws; the boy and girl child

Marriage

Widows and widowers

Girl and boy child

Source:  Constitution of South Africa (1996), Commission of Gender Equality, South Africa CEDAW Report (2009).
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SGP Post 2015

Constitutional and legal rights post 2015

The SADC Gender Protocol requires that,
by 2015, member states shall endeavour
to enshrine gender equality and equity
in their constitutions and ensure that
no provisions, laws or practices compro-

mise these rights. It further states that
member states shall implement legislative

and other measures to eliminate all practices that
negatively affect the fundamental rights of women,
men, girls and boys, such as their right to life, health,
dignity, education and physical integrity. State parties
shall review, amend and/or repeal all laws that
discriminate on the grounds of sex or gender by 2015.

The SGP requires member states to ensure equal access
to justice and protection before the law; abolish the
minority status of women by 2015; eliminate practices
detrimental to the achievement of the rights of women
by prohibiting such practices and attaching deterrent
sanctions thereto; and eliminate gender-based violence.
State parties shall enact and adopt appropriate
legislative, administrative and other measures to ensure
that women and men enjoy equal rights in marriage
and that laws regard them as equal partners in marriage.

In addition, state parties shall put in place legislative
and other measures to ensure that parents honour their
duty of care towards their children, and officials enforce
maintenance orders. States shall put in place legislative
provisions that ensure that married women and men
have the right to choose whether to retain their
nationality or acquire their spouse's nationality. States
parties shall enact and enforce legislation to ensure
that laws do not subject widows to inhuman, humiliating
or degrading treatment. States parties shall adopt laws,
policies and programmes to ensure the development
and protection of the girl child.

Progress to date
There has been notable progress in South Africa in
including gender and gender equity in the South African
Constitution. South Africa is one of 13 out of the 15
SADC countries that have affirmative action measures
in place.

Constitutions provide general protection from
discrimination as well as discrimination on the grounds
of sex. Only South Africa provides protection against
discrimination based on the rights of diverse gender
identities. The Constitution also has explicit constitutional
provisions that promote gender equality.

With little progress made on repealing the Traditional
Courts Bill, women married under the customary law

in South Africa will face a prejudiced customary legal
system. Chiefs will be judges in cases in which they are
the complainant, which will be detrimental to women.
In many cases, the mindsets and attitudes of traditional
leaders still needs to be changed concerning culture
and tradition, especially in terms of ukuthwala, ukugena,
a practice involving sex between a widow and another
partner, usually a male relative of the deceased, and
widower rights. Moving forward, concerned citizens
must challenge the bill until it South Africa's elected
leaders throw it out of parliament. A more significant
challenge is that even though legislation outlaws many
harmful traditional practices, these practices continue
in many parts of the country because these officials do
not implement, or adhere to, these laws.

The age of marriage is South Africa is 18 for both girls
and boys and it is a requirement that citizens register
all forms of marriage, whether civil, legal, customary
or religious. Citizens typically register civil marriages
more often than customary and religious marriages,
which occur more frequently. This results in a lack of
access for women to the formal legal system and
marriage laws. In cases of inheritance, polygamy,
separation and divorce, this means women's rights may
not be recognised or enforced.

Men and women have reciprocal duties towards children
in cases of divorce or annulment of marriage, and while
the law enforces maintenance payments, enforcement
is an issue.

Status of existing targets
The challenge is that strong constitutional and legal
provisions do not result in changes in women's lived
realities. On paper, the country is doing well in
establishing legislative frameworks with strong gender
provisions. These unfortunately do not always translate
into action. Dual legal systems that result in contradictory
provisions undermine gender equality and women's
equal status. Currently the SGP does not have indicators
to describe the change that will be evident if South
Africa meets its Protocol targets. The targets in
constitutional and legal rights have to move beyond
the existence of an enabling environment for gender
equality to actual implementation.

The existing constitutional and legal rights targets in
the SGP are comprehensive and should result in far
reaching change if implemented. However, the current
provisions do not include four difficult but important
areas that serve as a litmus test for how far and how
deep gender discourse has advanced in South Africa -
and this includes the decriminalisation of sex work.
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The watchwords of gender activists in the post 2015
agenda are voice, choice and control. Willingness to
strengthen the existing SGP targets that relate to
constitutional and legal rights will be a key test of the
South African government, as well as other SADC
governments, moving into the next phase of the struggle
for gender equality.

Table 1.6 summarises 20 possible targets and 21
indicators for the post 2015 SADC Gender Protocol.
These form a basis for discussion and negotiation in the
build-up to 2015. South African key stakeholders
prioritised five top key priority indicators during the
Post 2015 roundtable discussion.

4   Priority indicators were identified at the Post 2015 Roundtable discussion on 16 October, paricipants included the Department of Trade and Industry,
SAWID, Women in the Presidency M and E unit, WDB Trust, Commission for Gender Equality, Sonke Gender Justice, Department of Cooperative
Governance and Traditional Affairs.

5   Develop a model constitution that includes gender specific clauses and where gender is mainstreamed in the constitution overall. Compare country
constitutions to the model constitution.

6   Audit of legislation on harmful traditional practices in all SADC countries.
7   Baseline study to establish all the laws that need to be repealed and amended.
8   Gender Links online Citizen Scorecard is administered to at least 5000 people  per country annually by SADC Gender Protocol Alliance partners.
9   Baseline study to establish all the laws that need to be repealed and amended.

Table 1.6: Proposed revised targets and indicators for Constitutional and legal rights

Area IndicatorsTarget
1. State parties shall include specific

clauses to promote gender equality
and equity in their constitutions,
and ensure that these are not
contradicted in any way by
customary, traditional and or
religious practices.

2. State parties shall ensure that
Constitutions prohibit harmful
traditional practices.

3. States Parties shall ensure that
Constitutions give married women
and men the right to choose
whether to retain their nationality
or acquire their spouse's nationality.

4. States Parties shall by 2030 ensure
the equal rights and protection of
widows and widowers.

5. Citizen Score on government
performance on gender,
Constitutional and legal matters
rises progressively to 90% by 2030.

6. State parties shall review, amend
and or repeal all laws that
discriminate on the ground of sex
or gender in accordance with
Constitutional provisions by 2030.

7. State parties abolish the minority
status of women by 2030 to ensure
equal  legal  status  and  capacity
 in  civil  and  customary  law,
including, amongst other things, full
contractual rights, the right to
acquire  and  hold  rights  in
property,  the  right  to  equal
inheritance and the right to secure
credit.

1. The extent and scope of specific
clauses to promote gender equality
and equity in the constitution.5

2. No of successful test cases
challenging unconstitutional gender
justice practices.

3. Laws are in place prohibiting harmful
traditional practices.6

4. Number of discriminatory laws
repealed or amended.7

5. Reduction in the number of cases of
widow and widower disinheritance.

6. Percentage increase in the citizen
scores on Constitution and legal
matters for the region and in each
country.8

7. Proportion of discriminatory laws
repealed or amended.9

8. Number of countries that abolish the
minority status of women.

Promotion of gender
equality in constitutional
provisions and ensuring
these are not undermined
in any way.

Abolishing of discriminatory
laws and promoting
women's rights

1. No of successful test
cases challenging
unconstitutional gender
justice practices.

2. No of cases of
trafficking involving girls
and extent to which
justice is served.

3. Gender awareness of
judgements in family
law cases

4. Percentage women
accessing free legal aid.

5. Proportion of justice
functionaries who have
undergone gender
training.

Five priority indicators4
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Area IndicatorsTarget Five priority indicators
8. State parties shall decriminalise sex

work by 2030.

9. Repeal laws criminalising diverse
gender identities by 2030.

10. State parties shall recognise marital
rape by 2030.

11. State parties shall legalise Choice
of termination of pregnancy by
2030.

12. States   Parties   shall   enact    and
  adopt   appropriate    legislative,
administrative and other measures
to ensure that women  and  men
enjoy equal rights in marriage and
are regarded as equal partners in
marriage.

13. States Parties shall enact and adopt
appropriate legislative and other
measures to ensure equal rights
and access to property acquired
during their relationship.

14. States parties shall put  in place
legislative  and  other  measures
to ensure that parents honour their
duty of care towards their children,
and maintenance orders are
enforced.

15. States Parties shall  by 2030 adopt
 laws, policies  and programmes
to ensure the development   and
protection  of the girl child  in
accordance   with the  United
Nations  Convention   on the  Rights
 of the  Child  and the African
Charter  on the  Rights  and Welfare
  of the Child; and

16. Protect   girls  from   economic
exploitation,    trafficking    and  all
forms  of violence  including  sexual
 abuse.

17. State parties shall enact and
enforce legislative and other
measures to ensure equal access
to justice and protection before the
law by 2030.

18. State parties shall ensure that by
2030 all women have access to
accessible and affordable legal
services, including free legal aid
when required.

9. Extent to which sex work is
decriminalised in all SADC
countries.10

10. Number of countries that repeal laws
discriminating against persons of
diverse gender identities.11

11. No of countries that recognise marital
rape.12

12. No of countries that legalise Choice
of Termination of pregnancy.13

13. Gender responsiveness of family law
provisions.

14. Gender awareness of judgements in
family law cases.

15. No of maintenance cases in courts,
and analysis of underlying issues.14

16. Responsiveness of all gender laws
and policies to the needs of the girl
child.

17. No of cases of trafficking involving
girls and extent to which justice is
served.

18. No of countries that provide legal
assistance.

19. Percentage women accessing free
legal aid.

Family law

The girl child

Access to justice

10  Audit of legislation in all SADC countries.
11  Establish which countries have discriminatory legislation on sexual minorities and gender identities and track progress on repealing such laws in all

SADC countries.
12  Audit of legislation in all SADC countries.
13  IBID.
14  Gather data from Departments Social Development and Justice.
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• Civil society and government need to create awareness
about new laws, the amendments and legal proce-
dures.

• Pass the WEGE bill in parliament.
• Lawmakers should reject the Traditional Courts, as it

has been by the majority of provinces, including ANC-
dominated provinces.

• Increase education and find innovative means of
addressing harmful cultural practices.

• Implementation remains a challenge; there is a need
for costing and budgeting to implement gender-
related laws, practices and policies including:

• Track funds allocated by government towards affirm-
ative action programmes across various sectors;

• Government and/or other agencies must build the
knowledge of traditional leaders and chiefs, among
other target groups, on gender equality and women's
human rights in relation to access to justice;

• Government action that tackles childhood marriage;
and

• Laws that address issues faced by widows and protect
them from discrimination and violations of their rights.

Although South Africa's legal system offers considerable
protection to women and girls, officials often do not
effectively implement laws and there is limited
awareness about them. The dual legal systems and
contradictions between constitutional and customary
law remain amongst key drivers of gender inequality
in the country. This coupled with the notion that South
Africa has “no go” areas based on custom, culture and
religion, prevents progress.

South Africa needs to accelerate efforts to include the
following actions:

• Create a strong women's and girl's rights lobby
within the post 2015 campaign, especially around the
more contentious issues important for strengthening
women's rights.

• Align customary and common laws and lobby and
advocate for a unified system of formal and customary
laws.

• Intensify legal education and awareness.

Next steps

Area IndicatorsTarget Five priority indicators
19. By 2030 The provision of

educational programmes to address
gender bias and stereotypes and
promote equality for women  in the
 legal system;

20. Women have equitable
representation on, and participation
in, all courts including traditional
courts, alternative dispute resolution
mechanisms and local community
courts.

20. Proportion of justice functionaries who
have undergone gender training.

21. Proportion of women in the judiciary
and traditional legal systems including
alternative dispute resolution
mechanisms.15

Gender responsive legal
system.

15  Baseline audit of women in legal structures and annual follow up.


