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Introduction 
  
This document includes country profiles with data for key development indicators and 
overviews of laws and policies that affect girls’ rights. To information, to health care, to 
choose…  
 
The information was collated by UNFPA East and Southern Africa for the following 
publications:  
 

 2018 Status Report: Adolescent and young people in Sub-Saharan Africa. 
Opportunities and challenges (based on data compiled until October 2017, 
forthcoming).  

 Harmonizing the legal environment for adolescent sexual and reproductive health 
hand rights: A review in 23 countries in East and Southern Africa. Johannesburg: 
UNFPA (based on data collected up until December 2016, forthcoming). A summary 
report is available on http://esaro.unfpa.org/sites/default/files/pub-pdf/2017-08-
Laws%20and%20Policies-Digital_0.pdf).  
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Introduction

This resource package is designed to tell you about the SheDecides movement. It also provides some background on 
the context for SheDecides discussions in East and Southern Africa. These materials are designed to spark and inspire 
conversations at the time of the SheDecides Day 2018 Flagship Event in Pretoria, South Africa. These discussions will 
set the tone for the future, with stronger commitment and clear actions that will make real change and advance the 
SheDecides movement in East and Southern Africa. This package should help each of us to Stand Up, Speak Out; 
Change the Rules and Unlock Resources. So SheDecides. Without Question.

The package is divided into two parts:

• Part 1 gives a quick background about SheDecides. It also includes a summary of some of the key frameworks and 
agreements that will help achieve the   SheDecides vision in East and Southern Africa.

• Part 2 includes Country Profiles and overviews of relevant laws and policies in the 12 countries sending participants 
to the SheDecides Day 2018 Flagship Event; Botswana, Ethiopia, Kenya, Malawi, Mozambique, Namibia, Rwanda, 
South Africa, Tanzania, Uganda, Zambia and Zimbabwe. 

Contents

This resource package was prepared 
with financial support from the Danish 

Ministry of Foreign Affairs. 

It includes data that has been collated 
with technical support from the 
UNFPA East and Southern Africa 

Regional office. 
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Population Male Female
Adolescents 10-14 (%) 5 5

Youth 15-19 (%) 5 5

Youth 20-24 (%) 5 5

Adolescents and Youth 10-24 (%) 32.9

Education
Progression to secondary school (male,female) 97.3 97.6

Out of School Adolescents (male, female) 12.28 10.27

Gender Index Secondary Education 110

Use of mass media (male, female)

Completion rate at secondary school (male, female) 3 1

Employment
Labour force participation (male,female) 58 56

Youth unemployment rate (male, female) 31.0 45.8

Proportion of youth not in employment, education or training

Sexual and Reproductive Health
Adolescent Fertility Rate 7

Age at First Sex 17.7 18.8

Contraceptive Prevalence Rate, Modern

15-19 24

20-14 56

Unmet Need

Demand satisfied for modern family planning (male, female)

15-19

20-24

Females involved in decision-making for contraceptive use

15-19 

20-24

Gender and Social Protection

Child Labour (male, female)

Sex before Age 15

15-19 (male, female)

20-24 (male, female)

Orphan Attendance Ratio

Pediatric AIDS infections (thousands) 10

Female Genital Mutilation/ Cutting 16

15-19

20-24

Sexual Violence

15-19

20-24

Age-mixing in sexual partnerships

15-19 

20-24

Attitude toward wife-beating

15-19

20-24
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HIV/AIDS

HIV Prevalence

15-19 (male, female)

20-14 (male, female)

HIV Testing Behaviour

15-19 (male, female)

20-14 (male, female)

Condom Use at last high risk sex

15-19 (male, female)

20-14 (male, female) 92.0 82.0

Multiple Sexual Partners

15-19 (male, female)

20-14 (male, female)

Comprehensive correct HIV/AIDS Knowledge

15-24 (male, female) 33 40

HIV prevalence rate among pregnant women

15-19

20-24

20-24 5.0

CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary 100%

Secondary 70%

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 16 16

Minimum legal age of consent to marriage(male, female) 18 18

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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Laws 

(a) Ages of consent to sexual activity 
The Penal Code of 1964 does not have an explicit provision that states the age of consent 
for sexual activity, although sexual activity with persons under the age of 16 years of age is 
criminalized. It can therefore be deduced from this that the age of consent to sexual activity 
is 16 years. It would be of value to have the age of consent clearly stipulated in the Penal 
Code. 
 
(b) Ages of consent to marriage 
In terms of section 14 of the Marriage Act, 18 of 2001, no insane person who is incapable of 
giving consent to a marriage and no person below the age of 18 years may marry. Section 15 
of the Marriage Act states that no minor or person below the age of 21 years, not being a 
widower or widow, may marry without the consent in writing of his or her parents or 
guardians. The Marriage Act makes provision for the magistrates or High Court to give an 
order that authorizes the marriage where one of the parents refuses to give consent to such 
marriage. Although section 15 implies that the minor who is to get married must consent 
thereto, the section could be enhanced to ensure that consent of the minor is stated 
explicitly. 
 
Part II of the Marriage Act makes provision for the registration of customary, Muslim, Hindu 
and other religious marriages. The provisions under Part II of the Marriage Act make no 
mention of whether such marriages would only be registered where they comply with 
section 15 where minors are involved, insofar as the requirement for consent by the minor 
is concerned. In terms of section 59 of the Children’s Act, no person shall encourage, force 
or allow a child to cohabit with any person in a relationship of a sexual nature. 
 
(c) Criminalization of consensual sexual activity among children 
There is no specific legislation in relation to consensual sexual activity among children. 
However, section 147 of the Penal Code states that any person who unlawfully and carnally 
knows any person under the age of 16 years is guilty of an offence and on conviction shall 
be sentenced to a minimum term of 10 years’ imprisonment or to a maximum term of life 
imprisonment. 
 
Section 147(4) provides that any person who attempts to have unlawful carnal knowledge 
of any person under the age of 16 years is guilty of an offence and is liable to imprisonment 
for a term not exceeding 14 years, with or without corporal punishment. It shall be a 
sufficient defence to any charge under this section if it appears to the court before whom 
the charge is brought that the person so charged had reasonable cause to believe and did in 
fact believe that the person was of or above the age of 16 years or was such charged 
person’s spouse. 
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(d) Ages of consent to medical treatment, including treatment for HIV and access to 
contraceptive aids 

The Public Health Act of 1981 defines a child as a person under the age of 16 years, but this 
Act has no provisions in relation to access to medical treatment, save for vaccination. 
 
(e) Reproductive health services including abortion 
Section 160(2) of the Penal Code of 1964 states that it shall not be an offence if a pregnancy 
is terminated or an abortion is caused within the first 16 weeks of pregnancy, in the 
following circumstances and under the following conditions: 
 

 “where the medical practitioner carrying out the operation is satisfied, by acceptable 
evidence, that the pregnancy is the result of rape, defilement or incest, and the 
termination or abortion is requested by the victim, or, where the victim lacks the 
capacity to make such request, by her next of kin or guardian or the person in loco 
parentis; or 

 where the continuance of the pregnancy would involve risk to the life of the pregnant 
woman or injury to her physical or mental health, and such woman consents to the 
termination or abortion, or, if she lacks the capacity to give such consent, it is given 
on her behalf by her next of kin or guardian or the person in loco parentis; or 

 where established evidence shows that there is a substantial risk that, if the child 
were born, it would suffer from or later develop such serious physical or mental 
abnormality or disease as to be seriously handicapped, and the pregnant woman 
consents to the termination or abortion, or, if she lacks the capacity to give such 
consent, it is given on her behalf by her next of kin or guardian or the person in loco 
parentis: 

 Provided that: 
(i) the termination or abortion is carried out by a registered medical practitioner in a 
Government hospital or a registered private hospital, or a clinic approved for the 
purpose by the Director of Health Services; and 
(ii) two medical practitioners have given their opinions formed in good faith, in 
writing, in the case of paragraph (b) above, that continuation of the pregnancy 
would involve risk to the life of the pregnant woman or injury to her physical or 
mental health, or, in the case of paragraph (c) above, that there is substantial risk 
that, if the child was allowed to be born, it would suffer such serious physical or 
mental abnormality or disease as to be seriously handicapped.” 
 

In terms of section 161 of the Penal Code, any woman who, being with child, with intent to 
procure her own miscarriage, unlawfully administers to herself any poison or other noxious 
thing, or uses any force of any kind, or uses any other means whatever, or permits any such 
thing or means to be administered or used to her, is guilty of an offence and is liable to 
imprisonment for a term not exceeding three years. Section 162 goes further and states that 
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any person who unlawfully supplies to, or procures for, any person anything whatever, 
knowing that it is intended to be unlawfully used to procure the miscarriage of a woman, 
whether she is or is not with child, is guilty of an offence and is liable to imprisonment for a 
term not exceeding three years. 
 
Section 398 of the Penal Code criminalizes the advertisement of abortion services and states 
that any person shall be guilty of an offence who, as principal, agent or servant, publishes or 
causes or assists to be published any advertisement referring to any article, or articles of 
any description, in terms which are calculated to lead to the use of that article or articles of 
that description for procuring the miscarriage of women. 
 
(f) Sexual diversity 
In terms of section 164 of the Penal Code, any person who has carnal knowledge of any 
person against the order of nature or permits any other person to have carnal knowledge of 
him or her against the order of nature, is guilty of an offence and is liable to imprisonment 
for a term not exceeding seven years. Section 165 states that any person who attempts to 
commit any of the offences specified in section 164 is guilty of an offence and is liable to 
imprisonment for a term not exceeding five years. 
Indecent assault of boys under 14 is criminalized under section 166 of the Penal Code and 
any person who is guilty of this offence is liable to imprisonment for a term not exceeding 
seven years. 
 
(g) Criminalization of HIV transmission 
Section 147 (2) of the Penal Code states that any person convicted for defilement shall be 
required to undergo a Human Immunodeficiency Virus (HIV) test before he or she is 
sentenced by the court. Such a convicted person, whose test for HIV under subsection (2) is 
positive, shall on conviction be sentenced to a minimum term of 15 years’ imprisonment 
and a maximum term of life imprisonment, with or without corporal punishment, where it is 
proved that such person was unaware of being HIV-positive, or to a minimum term of 20 
years’ imprisonment and a maximum term of life imprisonment, with or without corporal 
punishment, where it is proved that, on a balance of probabilities, such person was aware of 
being HIV-positive. 
 
(h) Harmful cultural practices 
Section 16 of the Marriage Act prohibits marriages between persons related in direct 
ascending and descending line in any degree and in the collateral line. This section provides 
for protection against incest. The Penal Code also criminalizes incest under section 168. 
Where it is alleged in the indictment or summons and proved that the person of whom 
carnal knowledge was had is under the age of 16 years, the offender shall be liable to 
imprisonment for life and it is immaterial that the carnal knowledge was had with the 
consent of the person of whom carnal knowledge was had. 
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In terms of section 62 of the Children’s Act, every child has, subject to section 61(3) and 90, 
the right not to be subject to social, cultural and religious practices that are detrimental to 
his or her well-being. Section 62(2) specifically states that a child shall not be subjected, by 
any person, to a forced marriage, a child betrothal, genital mutilation or female circumcision 
or any other cultural rite, custom or tradition which may inflict physical, emotional or 
psychological pain or harm to the child, or otherwise violate or endanger his or her bodily 
integrity, life, health, dignity, education or general well-being. 
 
Section 62(3) of the Children’s Act provides for the regulation of male circumcision and 
provides that such circumcision shall take place where it is in the interest of the child; would 
not expose the child to any harm; does not conflict any regulations under that act or any 
other Act; is for medical reasons on recommendation of a medical practitioner; and proper 
counselling of the child is obtained subject to the child’s age, maturity and level of 
understanding. Where the circumcision is not for a medical reason, section 62(4) provides 
that only a child over 16 years of age  may be circumcised with his consent, after receiving 
proper counselling, and it has been certified by a medical practitioner that the procedure is 
unlikely to cause him any harm, taking into account his maturity and state of health. 
 
(i) Protection for victims of sexual abuse 
Section 2 of the Domestic Violence Act 10 of 2008 defines a “child” as a biological, adopted, 
step or any child in the care or custody of the applicant or respondent. However, the 
definition makes no mention of age insofar as “who” is a child. “Domestic violence” is 
defined to include sexual abuse or the threat thereof. In turn, “sexual abuse” is defined to 
mean any sexual conduct that abuses, humiliates, degrades or otherwise violates the sexual 
integrity of the applicant. An “applicant” means a person who alleges to have been 
subjected to an act of domestic violence. 
 
Insofar as applying for an order under the Domestic Violence Act, section 7 provides for the 
procedure. Section 7(5) of the Domestic Violence Act provides that a minor cannot bring an 
application for him or herself. An application on behalf of a minor must be brought by a 
counsellor, health service provider, member of the Botswana Police Service, Local Police, 
social worker, teacher, District Commissioner, or any other person with leave of the court.   
 
In terms of section 25 of the Children’s Act, every child has the right to be protected against 
sexual abuse and exploitation, including prostitution and pornography. Section 25(2) 
provides for the criminalization of parents, guardians, teachers on any other persons who, 
without good cause, fail to report child abuse or exploitation that they are aware of. 
 
In terms of section 42(h) of the Children’s Act, a child who is in the custody or care of a 
person who is suspected, by a social worker or police officer, of committing or having 
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In terms of section 62 of the Children’s Act, every child has, subject to section 61(3) and 90, 
the right not to be subject to social, cultural and religious practices that are detrimental to 
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counsellor, health service provider, member of the Botswana Police Service, Local Police, 
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In terms of section 25 of the Children’s Act, every child has the right to be protected against 
sexual abuse and exploitation, including prostitution and pornography. Section 25(2) 
provides for the criminalization of parents, guardians, teachers on any other persons who, 
without good cause, fail to report child abuse or exploitation that they are aware of. 
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person who is suspected, by a social worker or police officer, of committing or having 
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committed a sexual or other offence against the child, or have been convicted of such an 
offence, may be found to be in need of care and protection. Section 57 states that a parent, 
other relative or other person having custody of a child who induces, coerces or encourages 
any child to seduce any person or to engage in prostitution; induces, coerces or encourages 
any person to seduce, prostitute or cause the seduction, or prostitution of any child; 
induces, coerces or encourages a child to commit any other sexually immoral act and 
abducts a child; or induces, coerces or encourages any person to abduct a child for purposes 
of corrupting the child in any manner mentioned in the section is guilty of an offence. A 
general criticism against the Children’s Act is the failure to define/interpret a number of 
terms used in the aforementioned provisions. 
 
(j) Gender-specific legal protection 
Section 146 of the Penal Code provides for the criminalization of indecent assault. The 
section states that it shall be no defence to a charge for an indecent assault on a person 
under the age of 16 years to prove that the person so assaulted consented to the act of 
indecency, unless it appears to the court before whom the charge is brought that the 
person so charged had reasonable cause to believe and did in fact believe that the person 
assaulted was of or above the age of 16 years, or was such charged person’s spouse. 
 
Section 146(3) provides that whosoever, intending to insult the modesty of any woman, 
utters any word, makes any sound or gesture, or exhibits any object intending that such 
word or sound shall be heard, or that such gesture or object shall be seen, by such woman 
or intrudes upon the privacy of such woman, is guilty of an offence and is liable to 
imprisonment for a term not exceeding one year. 
In terms of section 169 of the Penal Code, any female person of or above the age of 16 
years who with her consent permits her grandfather, father, brother, or son to have carnal 
knowledge of her (knowing him to be her grandfather, father, brother, or son, as the case 
may be) is guilty of an offence and is liable to imprisonment for a term not exceeding five 
years. 
 

Policies 

(a) Reproductive health services including abortion 
The Botswana Family Planning General Policy Guidelines and Service Standard1 provides for 
a comprehensive approach to access to reproductive health services. These Guidelines 
define adolescence as the period of transition from childhood to adulthood, characterized 
by physical, social, psychological and biological changes. WHO defines adolescence as the 
period ranging from 10–18 years, and youth as the age group 19–29 years; but, for purposes 
of programming in Botswana, the period adopted for adolescents and youth ranges from 
10-24 years.2 The Adolescent Sexual and Reproductive Health Implementation Strategy 
2012-2016 defines sexual and reproductive health as the sexual reproductive concept that 
enables individuals, families and communities to take the necessary actions to promote and 
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protect their own health and that of their partners, to prevent diseases and injury related to 
sexuality and reproduction, and seek and receive care and rehabilitation when needed.3 
 
Some of the adolescent sexual and reproductive health services that are provided for are: 

• IEC and counselling on ASRH issues and for behaviour change 
• Provision of FP services 
• Provision of ANC and PMTCT, delivery and PNC 
• Provision of Post-Abortion Care 
• Management of STIs/HIV/AIDS 
• Provision of HIV VCT (Pre and Post Test Counselling)4 
 

The following groups of adolescents are identified as being eligible for the aforementioned 
services: 

• Males and females 
• In-  and out-of-school adolescents/youth 
• Adolescents/youth in poverty 
• Married and unmarried adolescents/youth 
• Street children 
• Teen mothers 
• Adolescents/youth with disabilities, both physical and mental 
• Adolescents/youth living with HIV/AIDS 
• Orphaned adolescents /youth 
• Sexually and physically abused children 
• Adolescents/youth with substance abuse problems 
• Juvenile delinquents (prisoners) 
• Employed/unemployed adolescents/Youth 
• Adolescent/youth commercial sex workers 
• Adolescents/youth with abortion and other RH complications 
• Refugee and displaced adolescents/youth 
 

The Penal Code allows for abortion under specified circumstances; however, the Guidelines 
do not seem to incorporate this aspect into the services to be provided to adolescents. The 
provision of post-abortion services is notable, although it is necessary to have provisions 
that enable an environment for safe abortions and not only address the post-abortion care.5 
 
All persons, including adolescents and youth, shall be given adequate information, 
education and counselling to enable them to make informed decisions concerning their 
reproductive lives and the means by which to give effect to their decisions. Furthermore, 
women, men, adolescents and youth in the reproductive age who are sexually active, shall 
be eligible to use family planning methods without the consent of relatives, partners, 
parents or guardians, with the exception of sterilization.6 
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All women, regardless of age and for whom there are no contraindications, are eligible to 
use combined oral contraceptives. All women, regardless of age or parity and for whom 
there are no contraindications, are eligible to use progesterone-only contraceptives, e.g. 
Depo Provera, Norplant and progesterone-only pill. Lactating mothers may also use these. 
 
Although some services are being offered under the SRH services to prevent the 
transmission of STIs and HIV, many gaps exist in prevention and management. The SRH 
programme needs to strengthen the already existing strategies and activities. 
 
The Guidelines and Standard state that current services have been inadequate because of 
the following gaps: 
 

 Inadequate staff trained in STI/HIV/AIDS management 
 Shortage of staff in health facilities 
 Inadequate space for counselling and other services 
 Lack of awareness on the part of the clients 
 Self-treatment among males and females 
 Limited behaviour change towards safer sex 
 Negative attitudes of clients towards condom use 
 Negative attitudes of health workers7 

The following aspects are identified as needing special consideration in relation to 
adolescents and youth: 

• Adolescents/youth are the group most vulnerable to rape, defilement, incest, etc. 
• Girl children experience early arranged marriages, mostly to older men, and are 

exposed to early and repeated pregnancies. 
• Prevalence rates of STIs, including HIV, are higher among the girl child. 
• Abortion and early pregnancy complications are eminent among 
adolescents/youth. 
• ASRH, therefore, should focus on the following: 

- Advocacy and information on the prevention of gender-based violence, STIs 
and teenage pregnancy. 

- Adequate management of STIs and incomplete abortions to prevent 
complications. 
- Advocacy for elimination of early, arranged marriages. 
- Advocacy for the review of laws, e.g. Law on Abortion, Health Rights for 
Women.8 
 
 
 
 

 
 

15 | P a g e  
 

(b) Sexual diversity 
The Adolescent Sexual and Reproductive Health Implementation Strategy 2012-2016 
recognizes sexual diversity. In this regard, “diversity” is defined as the deliberate inclusion of 
all groups of individuals in projects, programmes and services, irrespective of ethnicity, 
disability, sexual orientation, age, socio-economic status, marital status and gender.9 
 
(c) Provision of education on sexuality and sexual health 
The Botswana Family Planning General Policy Guidelines and Service Standard emphasize, 
as a point of departure, Information, Education and Counselling on sexual and reproductive 
health rights and services.10Primary and secondary school levels have life skills education 
curricula and NGOs work together with government to provide HIV and sexuality 
education.11 Furthermore, the Botswana National Strategic Framework 2010-2016 highlights 
the need to reach younger people with HIV prevention programmes and scaled-up HIV 
education programmes and curricula in all educational institutions, as well as increasing 
participation by community-based organizations and NGOs.12 
 
(d) National AIDS plans with focus on addressing stigma and discrimination 
The National Guidelines for HIV Testing and Counselling for Children and Adolescents of 
2010 provide for how adolescents should access HIV counselling and testing. The National 
Guidelines provide that adolescents above 16 years of age can access knowledge about their 
HIV status without parental consent, while those under the age of 16 years require parental 
or a guardian’s consent.13 The National Guidelines state further that those providing 
services to adolescents and minors should receive additional training on the unique issues 
relating to HTC for youth.14 
 
The Botswana National Policy on HIV and AIDS of 2012 has, as one of its objectives, the aim 
to reduce HIV- and AIDS-related stigma and discrimination towards persons infected with or 
affected by HIV and AIDS, and to draw attention to the compelling public health rationale 
for overcoming stigmatization and discrimination against them in society.15 This aspect is 
elaborated on and the following further provisions are aimed at reducing discrimination and 
stigma: 

 The Government acknowledges that such discrimination, especially in relation to an 
individual’s HIV status, has a detrimental effect on the ability of individuals to make 
informed choices about their own welfare and, further limits the efficacy of the 
national response to the epidemic. 

 There should be no mandatory pre-employment testing of citizens of Botswana. 
 Where circumstances demand, HIV testing may be required. 
 The Government shall, through guidelines or the enactment of legislation, regulate 

mandatory testing for HIV. 
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 HIV-positive citizens will access education, insurance, legal and financial services, 
housing and employment where available, without being subjected to any form of 
discrimination or stigma.16 

 
Insofar as testing for HIV, the Botswana National Policy on HIV and AIDS provides that: 

 Any individual aged 16 years and over will be deemed capable of giving informed 
consent to be tested for HIV. 

 Any individual under the verifiable age of 16 years must obtain consent to be tested 
for HIV from a parent or legal guardian. If the individual cannot obtain consent from 
a parent or legal guardian, an HIV test maybe administered, provided a medical 
practitioner determines the need for such a test. 

 An individual under the age of 16 is entitled to the same rights in terms of protection 
of privacy and confidentiality as an individual over the age of 16 years.17 

 
(f) Forced sterilization 
No information available. 
 
(g) Protection for victims of sexual abuse 
The National Guidelines provide that all children who have been sexually abused must have 
access to HIV testing and post-exposure prophylaxis (PEP) as soon as possible after the 
incident and not later than 72 hours thereafter.18 
 
(h) Policies for managing learner pregnancies 
Section 34(1) of the 1967 Botswana Education Act still reflects that a pupil who has fallen 
pregnant must withdraw from school, provided that she can be re-admitted on condition 
that she goes to a school other than that from which she was withdrawn after one calendar 
year after the cessation of pregnancy and subject to the approval of the Minister. Section 34 
(3) and (4) respectively state that such a pupil shall not be allowed to write an examination 
at a school while she is pregnant; and she shall not be allowed to write an examination at a 
school until at least six months after such pregnancy has ceased.19 
 
Section 34 of the Act has subsequently been effectively amended through directives from 
the then Ministry of Education, although such amendments have not been incorporated 
into the existing Act. The amendment to the enactment is now less harsh.20 The girl can 
return to her former school after the cessation of pregnancy as long as the doctor has 
certified her fitness.21  
 
(i) Sexual offences framework, including sexual abuse in schools 
No information available. 
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Analysis 

 The age of consent to sexual activity is not explicitly stated in the Penal Code. The 
Penal Code does not seem to criminalize consensual sexual acts among teenagers; 
however, the crime of defilement does appear in the Penal Code. This may lead to 
teenagers being caught in the criminal justice system for defilement.   

 A cause for concern is the fact that although the Penal Code protects those under 
the age of 16 years against sexual acts, this is qualified on two grounds. Firstly, that 
where the accused had a reasonable belief that the person was over the age of 16 
years, this will be considered a defence. Secondly, where the accused is married to 
the victim, this is a valid defence. The two defences leave victims vulnerable and the 
fact that marital rape is not criminalized will leave adolescents who are victims of 
child, early and forced marriages without any recourse. 

 The minimum age of marriage is set at 18 years, with parental consent required up 
to the age of 21, by the Marriage Act. Although Part II of the Marriage Act provides 
for customary, Muslim and Hindu Marriages, it is unclear whether these types of 
marriages are also subject to the minimum age of 18 years. It would be better for all 
children living under different legal systems to be equally protected against child 
marriages. 

 The age of consent to medical care is not provided for in the legislative provisions 
under review and this is an aspect that needs to be given attention for the benefit of 
adolescents, as well as service providers. The National HIV and AIDS Policy sets the 
age of consent to HIV testing at 16 years, and those under the age of 16 years must 
obtain parental consent. 

 Generally, abortion is criminalized, but allowed under specific circumstances, those 
being rape, incest, risk of life of the mother or risk of foetus’ physical or mental well-
being. These are quite strict criteria and limit adolescent girls’ options where they 
may wish to have an abortion for other reasons. The fact that marital rape is not 
criminalized exacerbates this in the case of victims of child marriages. Furthermore, 
although the policy environment is progressive, as provided for by the Family 
Planning General Policy Guidelines and Service Standard and the Adolescent Sexual 
and Reproductive Health Implementation Strategy, there is a gap in relation to 
abortion. The Penal Code allows for abortion under specified circumstances, while 
the Guidelines do not seem to incorporate this aspect into the services that are to be 
provided to adolescents. The provision of post-abortion services is notable, although 
it is necessary to have provisions that enable an environment for safe abortions, and 
to not only address post-abortion care.22 

 Sexual diversity is limited by the criminalization of same-sex relationships under the 
crime of carnal knowledge against the order of nature. 

 HIV transmission is not directly criminalized, although where a person is convicted of 
defilement, testing for HIV is compulsory. Such a person who did not have 
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knowledge of his HIV status is liable to 15 years to life imprisonment, and where 
such a person had knowledge of his HIV status, he is liable to 20 years to life 
imprisonment. This means that the HIV status is an aggravating factor, even where 
the accused was not aware of his status. This may result in adolescents who are 
accused of defilement or consensual sexual acts and who were not aware of their 
HIV status receiving lengthy prison terms. 

 The Children’s Act protects children against harmful cultural practices and the 
provisions thereof are elaborated to include child or forced marriage, as well as 
female genital mutilation. However, the fact that the Marriage Act does not specify 
whether the minimum age of consent set in section 15 applies to customary, Hindu 
and Muslim marriages may still leave girl children vulnerable to child marriages 
under these legal systems. 

 The Domestic Violence Act provides for extensive protection against violence, 
including gender-based violence. However, section 7(5) of the Domestic Violence Act 
may create an impediment in the process of protecting children against domestic 
violence insofar as it requires that persons obtain the leave of the court first before 
they can bring an application on behalf of the minor. It is also noteworthy that the 
definition of child is not provided, and then later, the term “minor” is used without it 
also being defined. Therefore, it is unclear who is considered a minor or a child 
insofar as age is concerned. 

 While there may have been an improvement in relation to the treatment of 
pregnant learners, it is necessary that the law be amended to provide for a specific 
position and for policies to be adopted by the schools to ensure protection across 
the country. 

 There are discrepancies between the Marriage Act and the Penal Code. These two 
pieces of legislation are not in agreement with one another regarding the age of 
consent, as well as what constitutes the age of majority. 
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Population Male Female
Adolescents 10-14 (%) 6 6

Youth 15-19 (%) 6 6

Youth 20-24 (%) 5 5

Adolescents and Youth 10-24 (%) 35

Education
Progression to secondary school (male,female) 92 91

Out of School Adolescents (male, female) 45 49

Gender Index Secondary Education 96

Use of mass media (male, female) 38.3 30.2

Completion rate at secondary school (male, female) 0 1

Employment
Labour force participation (male,female) 81 74

Youth unemployment rate (male, female) 22.3 29.5

Proportion of youth not in employment, education or training 0.4 1.6

Sexual and Reproductive Health
Adolescent Fertility Rate 50

Age at First Sex 19

Adolescent Pregnancy Rate

Contraceptive Prevalence Rate, Modern

15-19 7

20-24 26

Unmet Need

Demand satisfied for modern family planning (male, female)

15-19 61

20-24 67

Females involved in decision-making for contraceptive use

15-19 

20-24

15-24 96
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Gender and Social Protection

Child Labour (male, female) 31 24

Sex before Age 15

15-19 (male, female) 0.8 6

20-24 (male, female) 1 13

Orphan Attendance Ratio 90

Pediatric AIDS infections (thousands) 110

Female Genital Mutilation/ Cutting

15-19 47

20-24 59

Sexual Violence

15-19 4

20-24 8

Age-mixing in sexual partnerships

15-19 27

20-24

Attitude toward wife-beating

15-19 33 60

20-24 29 60

Child Marriage

Married by Age 15 14

Married by Age 18 14

HIV/AIDS

HIV Prevalence

15-19 (male, female) 0.2

20-24 (male, female) 0.2 9

HIV Testing Behaviour

15-19 (male, female) 18 25

20-24 (male, female) 31 28

Condom Use at last high risk sex

15-19 (male, female) 26 52

20-24 (male, female) 19 50

Multiple Sexual Partners

15-19 (male, female) 1 0

20-24 (male, female) 3 0

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female) 38 24

20-24 (male, female) 41 25

HIV prevalence rate among pregnant women

15-19 0.2

20-24 0.9



22

 
 

23 | P a g e  
 

Laws 

(a) Ages of consent to sexual activity 
The age of sexual consent is 18 years of age. Performing sexual intercourse with a minor of 
the opposite sex between 13 and 18 years, with his or her consent, is called ‘sexual 
outrage’, and it is a crime in terms of article 626(1) of the Criminal Code, 2005. It is a crime, 
whether the older person is male or female. Due to the fact that the age of consent is so 
high, adolescents and young adults, especially males, are likely to be prosecuted under this 
provision. A person convicted of this offence is punishable with rigorous imprisonment from 
three to 15 years. 
 
(b) Ages of consent to marriage 
The Constitution of Ethiopia explicitly states that “marriage shall be entered into only 
with the free and full consent of the intending spouses”. The age of consent to marriage 
for both girls and boys is 18 years. This is also the age of majority. Nevertheless, the Revised 
Family Code, 2000, empowers the Minister of Justice, upon application by the prospective 
spouses or their parents, to grant a dispensation of not more than two years, on good cause 
shown.23 A marriage between persons younger than 18 years will be dissolved upon the 
application of any interested person. Marriage according to custom is recognized when a 
man and a woman have performed the relevant rites for their culture. 
 
(c) Criminalization of consensual sexual activity among children 
There do not appear to be provisions directly targeting sexual acts between minors who are 
both between the ages of 13 and 18. 
 
(d) Ages of consent to medical treatment, including treatment for HIV and access to 

contraceptive aids 
The law itself is silent on consent to medical treatment, but policy allows adolescents who 
are 15 years and older the capacity to give consent to HIV testing, counselling and 
treatment.24 
 
(e) Reproductive health services including abortion 
Previously, abortion was a crime in Ethiopia and could only be performed where the mother 
or child’s life was in immediate danger.25 
 
The Criminal Code of 2005 provides, at article 551, the situations in which abortion is legal. 
The wording of the article is as follows: 
 

Termination of pregnancy by a recognized medical institution within the period 
permitted by the profession is not punishable where: 

a) the pregnancy is the result of rape or incest; or 

CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary 51%

Secondary 39%

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 18 18

Minimum legal age of consent to marriage(male, female) 18 18

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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b) the continuance of the pregnancy endangers the life of the 
mother or the child or the health of the mother or where 
the birth of the child is a risk to the life or health of the 
mother; or 
c) where the child has an incurable and serious deformity; or 
d) where the pregnant woman, owing to a physical or mental 
deficiency she suffers from or her minority, is physically as 
well as mentally unfit to bring up the child. 
 

With regard to rape, article 552(1) provides that the mere statement by the woman is 
sufficient. There is no clarity as to whether an adolescent girl is included in the word 
‘woman’, and no indication of whether an adolescent needs assistance to consent to a 
termination of pregnancy. The reference to ‘her minority’ in the section is a strong indicator 
that abortion is accessible for minors. Furthermore, policy documents on youth and 
adolescent reproductive health services clarify that abortion is being offered to girls as part 
of the comprehensive services basket. 
 
(f) Sexual diversity 
Homosexual acts are criminalized in terms of article 629 of the Penal Code, under a sub-
heading called ‘Sexual Deviations’. The wording is ‘Whoever performs with another person 
of the same sex a homosexual act, or any other indecent act, is punishable with simple 
imprisonment’. Where homosexual acts are performed with a minor, the punishment is 
much harsher – three years to 15 years’ imprisonment where the minor is between 13 and 
18 years, or 15 years to 25 years if the child is below 13 years of age. 
 
(g) Criminalization of HIV transmission 
Although Ethiopia does not have an HIV-specific law, there have been prosecutions in at 
least four cases of HIV transmission under general criminal law – they have all related to 
rapes or other sexual offences.26 Article 514 of the Criminal Code 2005 (Spreading of Human 
Diseases) allows for prosecutions for the intentional, reckless or negligent transmission of 
any disease to another person. Transmission of any disease with malice, or the reckless 
transmission of ‘a disease which can cause grave injury or death’ can result in a prison 
sentence of 20 years ‘or in grave cases, with rigorous imprisonment for life or death’. 
Negligent transmission can result in simple imprisonment or fine. 
 
(h) Harmful cultural practices 
Article 35(4) of the Constitution of the Federal Democratic Republic of Ethiopia provides that 
‘the State shall enforce the right of women to eliminate the influences of harmful customs. 
Laws, customs and practices that oppress or cause bodily or mental harm to women are 
prohibited’. In 2004, the Ethiopian government abolished female circumcision by way of 
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proclamation,27 which has been carried through into article 565 of the Criminal Code, 2005. 
However, the practice has not been eradicated.28 
 
Article 648 of the Criminal Code 2005 is headed ‘Early Marriage’ and it creates an offence 
for anyone to conclude a marriage with a minor, apart from in circumstances that are 
permitted under the Family Code. Article 587 of the Criminal Code is headed ‘Abduction of a 
Woman’, and it states as follows: (1) Whoever with intent to marry a woman abducts her by 
violence, or commits such an act after having obtained her consent by intimidation, threat, 
trickery or deceit, is punishable with rigorous imprisonment from three years to ten years’. 
The section goes on to say that where the abduction is accompanied by rape, the 
perpetrator is liable to the usual punishment prescribed for rape. Furthermore, this section 
secures a victim’s right to claim compensation under civil law for the moral and material 
damage she may have sustained as a result of the abduction. 
 
(i) Protection for victims of sexual abuse 
In terms of article 627 of the Penal Code, 2005, sexual intercourse with a child below 13 years is 
called ‘Sexual outrage committed on infants’. It is a serious crime and is punishable with a sentence 
from 13 to 25 years. Where there was a duty of care towards the child, the sentence goes up to life 
imprisonment. 
 
Sexual intercourse without consent is rape. However, forced intercourse within marriage is not 
considered rape. Rape as part of customary abduction is, however, not protected under the law, 
even if a marriage subsequently takes place. 
 
(j) Gender-specific legal protection 
There is no gender-specific legal protection in Ethiopia except for the new provisions on abortion.. 
 

Policies 

(a) Reproductive health services including termination of pregnancy 
The Ethiopian Standards on Youth-friendly Reproductive Health Services29 aim to set clear 
guidelines on which services will be provided, in which setting, by whom and to whom. The 
targeted beneficiaries are all youth in Ethiopia, but young female adolescents (aged 10–14), 
married adolescent girls and young girls who have migrated to the city to escape early 
marriage, are among those deserving special attention. The types of services addressed 
through the guidelines include the following: information and counselling about SRH issues, 
testing services, managing STIs, testing for pregnancy, antenatal care including PMTCT, 
abortion and post abortion care, and family planning services. 
 
With regard to abortion, the guidelines crossrefer to the relevant sections of the Criminal 
Code, and make it clear in which situations abortion is permitted for adolescents. Emphasis 
is placed on the fact that where rape or incest is the reason, no evidence has to be 
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produced. The guidelines mention that in deciding whether the pregnant woman, because 
of (among other reasons) her minority, is physically and/or mentally able to raise the child, 
the provider will use the stated age on the medical record, and no additional proof of age 
will be required. These are very good examples of a harmonization between law and policy, 
and of ensuring that policy maximizes the opportunities provided by law. Furthermore, the 
National Adolescent and Youth Reproductive Health Strategy 2006-201530 provides practical 
steps for creating better access to services through specific targeting of vulnerable groups 
and through outreach programmes. 
 
(b) Sexual diversity 
There is no policy on sexual diversity issues. 
 
(c) Provision of education on sexuality and sexual health 
Sexuality education focuses on what health service professionals can offer. It is not aimed at 
teachers. There is no comprehensive sexuality school-based education programme that 
includes gender, sexual and reproductive health rights, HIV, sexual diversity, and sexual 
violence. Students at primary level are offered basic family life topics, and HIV and 
contraception are taught in the biology textbook from grade seven onwards. There are 
some programmes for high school children through Anti-HIV clubs, although these are not 
harmonized with evidence-based approaches.31 
 
(d) National AIDS plans with focus on addressing stigma and discrimination 
Ethiopia’s National AIDS Policy (1998) is now outdated, and it did not emphasize 
adolescents. However, the Strategic Plan for Intensifying Multisectoral HIV and AIDS 
Response in Ethiopia (II) (2009 to 2014) provides more of a focus on this age group. It 
indicated that there would be more research into the fact that age-specific HIV prevalence 
has shown that young females aged 15–24 years are three times more affected than males 
in the same age group. HIV prevalence peaks at age group 15–24 years in females compared 
to 25–29 years in males. The Strategic Plan mentions circumcision of adolescent males, aims 
to reduce the percentage of adolescents who start sexual intercourse earlier than 15-years-
old, and to increase condom use in those who are sexually active between 15 to 24 years of 
age. 
 
(e)        Harmful cultural practices 
The Ministry of Women, Children and Youth Affairs established a national Harmful Cultural 
Practices Platform in order to realise the multi-sectoral mechanisms and to ensure effective 
coordination and collaboration between and among different development partners 
involved in the fight against harmful cultural practices. This National Implementation and 
Monitoring Platform will be established from representatives drawn from relevant 
stakeholders (government line ministries, multilateral and bilateral donors, CSOs, women 
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and youth associations and national federations, faith-based organizations, and national 
associations) working towards the prevention and elimination of harmful cultural practices. 
 
(f) Forced sterilization 
It is not policy to sterilize women or girls who are HIV-positive or have AIDS in Ethiopia. A 
recent journal article on the subject did not include any references to Ethiopia.32 
 
(g) Protection for victims of sexual abuse 
In the school environment, there is a Ministry of Education Guidelines on educational 
leadership organization, community participation and Finance, which provides that teachers 
must refrain from any sexual contact with pupils. However, it is an old policy and is not 
comprehensive. There does not appear to be any specific legal protection for victims of 
sexual abuse in instances such as rape, incest, sexual assault or sexual abuse. 
 
(h) Policies for managing learner pregnancies 
No policy for managing learner pregnancies in school could be located. 
 
(i) Sexual offences framework, including sexual abuse in schools 
The adolescent reproductive health policies do not place emphasis on sexual offences. 
However, the Ethiopian Standards on Youth-friendly Reproductive Health Services do 
provide for medical examination and access to emergency contraception or HIV prophylaxis 
where appropriate, following a sexual offence. The government adopted a National Action 
Plan on sexual abuse and exploitation of children (2006-2010), which has subsequently been 
phased out. 
 

Analysis 

 The age of sexual consent in Ethiopia is 18 years, which is relatively high, and 
there is no close in age defence. This means that many males are convicted of 
‘sexual outrage’. Further research should be undertaken to determine what 
percentage of these cases are older men preying on young girls, and what 
percentage are young males in a relationship with a slightly younger girl  

 The age of consent to marriage is 18 years. However, Ethiopia has one of the 
world’s highest rates of early marriage, with one in two girls marrying before her 
18th birthday and one in five girls marrying before the age of 15.1 However, 
prevalence rates vary greatly by region and are often higher than national 
figures, such as in the Amhara region in northern Ethiopia, where almost 50 
percent of girls are married by age 15.33 Clearly, legal solutions without social, 
cultural and economic change are insufficient to solve this problem. 

 Both law and policy have shown improvements in access to medical treatment, 
and specifically abortion in certain specified circumstances. Although the 
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Criminal Code does not define ‘woman’, the reference to minority as a reason for 
insufficient maturity to raise a child is a clear indicator that adolescents are 
eligible for abortion services. 

 Ethiopia’s law relating to homosexuality is a colonial inheritance and uses the 
outdated and discriminatory term ‘sexual deviation’. The law against homosexual 
acts includes consensual sexual activity. There is no close-in-age defence, thus 
exposing adolescents to prosecution and imprisonment, even where they are in 
consensual relationships with people close to their own age. 

 HIV transmission is a criminal act, whether this is intentional, reckless or 
negligent. The law is broader, making it a crime to spread any human disease. 
Ethiopia has had four prosecutions for HIV transmission, all in the context of rape 
cases. 

 The Ethiopian Constitution provides protection against harmful cultural 
practices, such as female genital mutilation, child marriage and child abduction, 
which are all crimes under the Criminal Code. The policy provides a message that 
is consistent with the laws. 

 With regard to sexuality education and the retention or readmission of pregnant 
girls and teen mothers in school, the law and policy environment would benefit 
from strengthening. Although the health sector has integrated sexual and 
reproductive information into its policies and guidelines, this is lacking in the 
education sector. 

 The Ethiopia Adolescent and Youth Status Report (2014) indicates that 
comprehensive knowledge of HIV/AIDS ranges between 3.9 percent in the Somali 
region, and 35.1 percent in Addis Ababa.34 

 Law and policy regarding the management of sexual abuse against children is 
lacking in Ethiopia. Special provisions for the investigation and prosecution of 
child sexual abuse must be built into the law. 
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Population Male Female
Adolescents 10-14 (%) 6 6

Youth 15-19 (%) 5 5

Youth 20-24 (%) 4 4

Adolescents and Youth 10-24 (%) 31.8

Education
Progression to secondary school (male,female)

Out of School Adolescents (male, female)

Gender Index Secondary Education 90

Use of mass media (male, female) 83.8 78.1

Completion rate at secondary school (male, female) 31 31

Employment
Labour force participation (male,female) 42 36

Youth unemployment rate (male, female)

Proportion of youth not in employment, education or training 15.9 26.2

Sexual and Reproductive Health
Adolescent Fertility Rate 88

Age at First Sex 17 18

Adolescent Pregnancy Rate

Contraceptive Prevalence Rate, Modern

15-19 5

20-24 24

Unmet Need

Demand satisfied for modern family planning (male, female)

15-19 38

20-24 46

Females involved in decision-making for contraceptive use

15-19 

20-24
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Gender and Social Protection

Child Labour (male, female) 27 25

Sex before Age 15

15-19 (male, female) 20 11

20-24 (male, female) 23 14

Orphan Attendance Ratio 99

Pediatric AIDS infections (thousands) 160

Female Genital Mutilation/ Cutting

15-19 16

20-24 22

Sexual Violence

15-19 7

20-24 13

Age-mixing in sexual partnerships

15-19 14

20-24

Attitude toward wife-beating

15-19 37 45

20-24 41 39

Child Marriage

Married by Age 15 4

Married by Age 18 23

HIV/AIDS

HIV Prevalence

15-19 (male, female) 0.7 2.7

20-24 (male, female) 1.5 6.4

HIV Testing Behaviour

15-19 (male, female) 40 65

20-24 (male, female) 60 71

Condom Use at last high risk sex

15-19 (male, female) 55 41

20-24 (male, female) 70 38

Multiple Sexual Partners

15-19 (male, female) 17 5

20-24 (male, female) 18 3

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female) 51

20-24 (male, female) 61 51

HIV prevalence rate among pregnant women

15-19 2.7

20-24 4.6
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Laws 

(a) Ages of consent to sexual activity 
Section 8 of the Sexual Offences Act of 2006 criminalizes any sexual activity with a person 
who is under the age of 18 years. This is indicative of the age of consent being 18 years of 
age. 
 
(b) Ages of consent to marriage 
The Children’s Act of 2001 defines early marriage as marriage or cohabitation with a child or 
any arrangement made for such marriage or cohabitation. Section 14 of the Children Act 8 
of 2001 indirectly defines the minimum age for marriage as 18 years by prohibiting the 
marriage of any child, since a child is defined as a person under the age of 18 years.  
 
In terms of section 4 of the Marriage Act of 2014, a person cannot marry unless such person 
has attained the age of 18 years. Section 45(3)(a) specifically states that where a marriage is 
a customary marriage, there shall be a notification that confirms that both parties are above 
the age of 18 years. It is important to note that Parts VI and VII, which provide respectively 
for Hindu and Islamic marriages, do not have an age requirement set out therein. In fact, 
section 49(3) provides that, in relation to Islamic marriages, where any provision of the 
Marriage Act is inconsistent with Islamic law, policies shall not be applicable to persons who 
profess the Islamic faith. Islamic faith allows for marriage at puberty and the question is 
whether the overarching provision on age, as provided for in section 4, finds application 
where Parts VI and VII do not set out an age for marriage. The Hindu Marriage and Divorce 
Act, which was repealed by the Marriage Act of 2014, set the minimum age for marriage for 
a girl is 16 and the minimum age of marriage for a boy 18.35 Therefore, section 4 of the 
Marriage Act of 2014 is more protective to children living under Hindu faith. 
 
Section 87 of the Marriage Act of 2014 states that any person who marries a person who is 
below the minimum age commits an offence and shall on conviction be liable to 
imprisonment for a term not exceeding five years or a fine not exceeding 1 million shillings 
or to both. In terms of section 119(1)(h) of the Children’s Act of 2001, a child may be in need 
of care and protection if, being a female, is subjected or is likely to be subjected to female 
circumcision or early marriage or to customs and practices prejudicial to the child’s life, 
education and health. 
 
(c) Criminalization of consensual sexual activity among children 
The Sexual Offences Act 3 of 2006 criminalizes defilement of children and does not, apart 
from in relation to sentences, differentiate between where such acts are consensual acts 
between children or where one person is an adult.36Section 8 provides that: 
 

“(1) A person who commits an act which causes penetration with a child is guilty of 
an offence termed defilement - 

CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary 100%

Secondary

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 18 18

Minimum legal age of consent to marriage(male, female) 18 18

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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(2) A person who commits an offence of defilement with a child aged eleven years or 
less shall upon conviction be sentenced to imprisonment for life. 
(3) A person who commits an offence of defilement with a child between the age of 
twelve and fifteen years is liable upon conviction to imprisonment for a term of not 
less than twenty years. 
(4) A person who commits an offence of defilement with a child between the age of 
sixteen and eighteen years is liable upon conviction to imprisonment for a term of not 
less than fifteen years.” 
 

Section 8(7) provides that where the person charged with an offence under this Act is below 
the age of 18 years, the court may upon conviction, sentence the accused person in 
accordance with the provisions of the Borstal Institutions Act and the Children’s Act. 
 
Section 11 provides for the criminalization of indecent acts with child, which is defined to 
include contact of the genitals of a person with the breasts or buttocks of another person, 
or the display of pornographic material against a person’s will, but does not include 
penetration. Section 11 (4) states that where the person charged with an offence under this 
section is below the age of 18 years, the court may upon conviction, sentence the accused 
person in accordance with the provisions of the Borstal Institutions Act and the Children’s 
Act. 
 
It is clear that from sections 8(7) and 11(4) that the Sexual Offences Act criminalizes 
consensual sexual acts among children and the only difference to how such children are 
treated is when it comes to sentencing. 
 
In the case CKW v Attorney General and Another [2014] eKLR ,a minor boy aged 16 years 
old challenged the constitutionality of sections 8(1) and 11(1) of the Sexual Offences Act to 
the extent that they criminalized consensual sexual relationships between adolescents. This 
was after he had been charged with the offence of defilement under the section 8(1) of the 
Sexual Offences Act for having intentionally and unlawfully caused his genital organs to 
penetrate the genital organs of a girl who was also 16 years of age.37 In terms of section 
8(4), stated above, CKW was liable to a prison term of 15 years. CKW’s arguments were 
that: 
 

 The statutory provisions will, in practice, promote disproportionate prosecution of 
male children in incidences of consensual sexual acts between minors and this 
violated the right to equal protection and benefit of the law as protected by the 
Constitution;38 and 

 The Sexual Offences Act discriminated against minors on ground of age, as similar 
activities by adults were not criminalized and this leads to stigmatization and 
degradation of the minors, such as CKW, who was now labelled a “defiler”.39 
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The court found against CKW on the grounds that he had not led any evidence to prove the 
patterns of disadvantage that he claimed that the Sexual Offences Act had brought to the 
fore.40 According to the court, the provisions of the Sexual Offences Act are aimed at 
achieving a worthy and or important societal goal of protecting children from engaging in 
premature sexual conduct, as children are particularly vulnerable and therefore require the 
legal protection.41 Having said this, the court goes on to state that the case was important 
as it has brought to the fore the need to consider whether there are other measures which 
were more appropriate and desirable for dealing with children, without having to resort to 
criminal proceedings.42 The court then sends out a challenge to professionals who work on 
matters of children to conduct studies to ascertain if there are mechanisms and procedures 
which could be put in place to offer protection to children while simultaneously being 
proportionate to both the circumstances of the child and the offence.43 
 
Section 157 of the Penal Code states that any person who conspires with another to induce 
any woman or girl, by means of any false pretence or other fraudulent means, to permit any 
man to have unlawful carnal knowledge of her is guilty of a felony and is liable to 
imprisonment for three years. Furthermore, any person who conspires with another to 
induce any man or boy, by means of any false pretence or other fraudulent means, to 
permit any person to have unlawful sexual connection with him is guilty of a felony and is 
liable to imprisonment for three years. 
 
(d) Ages of consent to medical treatment, including treatment for HIV and access to 

contraceptive aids 
There is no specific law that sets out the age of consent to medical treatment and access to 
contraceptive aids. Section 14(b) of the HIV and AIDS Prevention and Control Act 14 of 2006 
provides that if the person to be tested for HIV is a child, the written consent of a parent or 
legal guardian of the child is needed. Provided that any child who is pregnant, married, a 
parent or is engaged in behaviour which puts him or her at risk of contracting HIV may, in 
writing, directly consent to an HIV test.  
 
(e) Reproductive health services including abortion 
The Penal Code criminalizes abortion and provides in section 158 that any person who, with 
intent to procure miscarriage of a woman, whether she is or is not with child, unlawfully 
administers to her or causes her to take any poison or other noxious thing, or uses any force 
of any kind, or uses any other means whatever, is guilty of a felony and is liable to 
imprisonment for 14 years. 
 
In terms of section 159 of the Penal Code, any woman who, being with child, with intent to 
procure her own abortion, unlawfully administers to herself any poison or other noxious 
thing, or uses any force of any kind, or uses any other means whatever, or permits any such 
thing or means to be administered or used to her, is guilty of a felony and is liable to 
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imprisonment. Section 26 (4) of the Kenyan Constitution of 2010 provides that abortion is 
not permitted unless, in the opinion of a trained health professional, there is need for 
emergency treatment, or the life or health of the mother is in danger, or if permitted by any 
other written law.   
 
(f) Sexual diversity 
Section 3 of the Sexual Offences Act defines rapes as follows: 
 

“(1) A person commits the offence termed rape if - 
(a) he or she intentionally and unlawfully commits an act which causes penetration 
with his or her genital organs; 
(b) the other person does not consent to the penetration; or 
(c) the consent is obtained by force or by means of threats or intimidation of any 
kind.” 

 
The definition of rape is termed broadly and includes male rape. Insofar as concerns 
consensual sexual acts between persons of the same sex, Section 162 of the Penal Code 
states that any person who has carnal knowledge of any person against the order of nature 
or permits a male person to have carnal knowledge of him or her against the order of 
nature, is guilty of a felony and is liable to imprisonment for 14 years. The sentence is 20 
years if carnal knowledge against the order of nature was committed without the consent of 
the person who was carnally known or was committed with that person’s consent, but the 
consent was obtained by force or by means of threats or intimidation of some kind, or by 
fear of bodily harm, or by means of false representations as to the nature of the act. 
 
In terms of section 165 of the Penal Code, any male person who, whether in public or 
private, commits any act of gross indecency with another male person, or procures another 
male person to commit any act of gross indecency with him, or attempts to procure the 
commission of any such act by any male person with himself or with another male person, 
whether in public or private, is guilty of a felony and is liable to imprisonment for five years. 
 
(g) Criminalization of HIV transmission 
In terms of section 26(1) of the Sexual Offences Act, any person who, having actual 
knowledge that he or she is infected with HIV or any other life threatening sexually 
transmitted disease, intentionally, knowingly and wilfully does anything or permits the 
doing of anything which he or she knows or ought to reasonably know: 

“(a) will infect another person with HIV or any other life threatening sexually 
transmitted disease; 
(b) is likely to lead to another person being infected with HIV or any other life 
threatening sexually transmitted disease; 
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(c) will infect another person with any other sexually transmitted disease, shall be 
guilty of an offence, whether or not he or she is married to that other person, and 
shall be liable upon conviction to imprisonment for a term of not less fifteen years 
but which may be for life.” 

 
The HIV and AIDS Prevention and Control Act of 2006 provides in section 24(1) that a person 
who is, and is aware of being, infected with HIV or is carrying and is aware of carrying the HI 
virus shall take all reasonable measures and precautions to prevent transmission thereof to 
others and shall inform, in advance, any sexual contact or person with whom needles are 
shared of their HIV-positive status. In terms of section 24(2), a person who is aware of being 
infected with HIV shall not knowingly and recklessly place another person at risk of 
becoming infected with the HI virus unless that other person knew and voluntarily accepted 
the risk of being infected. A person who contravenes section 24(1) and (2) commits an 
offence and shall, upon conviction, be liable to a fine not exceeding 500,000 shillings or to 
imprisonment for a term not exceeding seven years, or to both such fine and 
imprisonment.44 
 
In the matter between The AIDS Law Project v The Attorney General and the Director of 
Public Prosecutions, the applicant sought an order to in the following terms: 

 Declaring that section 24 of the HIV and AIDS Prevention and Control Act is 
unconstitutional; and 

 Declaring that the offence created by section 24 is very wide and vague and 
discriminatory against people with HIV and AIDS and therefore unconstitutional.45 

 
According to the applicant, the HIV and AIDS Prevention and Control Act was vague in that it 
did not define “any sexual contact”, did not place a duty of confidentiality on the “sexual 
contact”, nor did it say what “in advance” meant, and did not require transmission and 
intent, thus making it difficult to determine what behaviour was subject to prosecution, and 
therefore due to lack of sufficient precision; was unconstitutional.46 
 
The court found against the applicant on grounds that there had not been an indication of a 
specific person who had already been adversely affected by the legislation.47 
 
The HIV and AIDS Prevention and Control Act provides in section 31 that no person shall be 
denied access to employment or be transferred, denied promotion or have his [her] 
employment terminated on the grounds of his [her] actual, perceived or suspected HIV 
status. Furthermore, section 32 states that no educational institution shall deny admission 
or expel, discipline, segregate, deny participation in any event or activity, or deny any 
benefits or services to a person on the grounds only of the person’s actual, perceived or 
suspected HIV status. In terms of section 36, no person shall be denied access to health care 
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contact”, nor did it say what “in advance” meant, and did not require transmission and 
intent, thus making it difficult to determine what behaviour was subject to prosecution, and 
therefore due to lack of sufficient precision; was unconstitutional.46 
 
The court found against the applicant on grounds that there had not been an indication of a 
specific person who had already been adversely affected by the legislation.47 
 
The HIV and AIDS Prevention and Control Act provides in section 31 that no person shall be 
denied access to employment or be transferred, denied promotion or have his [her] 
employment terminated on the grounds of his [her] actual, perceived or suspected HIV 
status. Furthermore, section 32 states that no educational institution shall deny admission 
or expel, discipline, segregate, deny participation in any event or activity, or deny any 
benefits or services to a person on the grounds only of the person’s actual, perceived or 
suspected HIV status. In terms of section 36, no person shall be denied access to health care 
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services in any health institution, or be charged a higher fee for any such services, on the 
grounds only of the person’s actual, perceived or suspected HIV status. 
 
(h) Harmful cultural practices 
Section 53(1)(d) of the Constitution of 2001 states that every child has the right to be 
protected from harmful cultural practices. Section 14 of the Children’s Act of 2001 provided 
that no person shall subject a child to female circumcision, early marriage or other cultural 
rites, customs or traditional practices that are likely to negatively affect the child’s life, 
health, social welfare, dignity or physical or psychological development. Section 119(1)(h) of 
the Children’s Act enhances this protection by providing that a child who, being a female, is 
subjected or is likely to be subjected to female circumcision or early marriage or to customs 
and practices prejudicial to the child’s life, education and health may be considered a child 
in need of care and protection. 
 
In 2011, Kenya expanded the 2001 ban on female genital mutilation among minors to apply 
it to adult women and added an extraterritoriality clause, extending restrictions to citizens 
who commit the crime outside the country’s borders.48The Prohibition of Female Genital 
Mutilation Act 32 of 2011 repealed section 14 of the Children’s Act of 2001. Female genital 
mutilation is defined as follows: 
 

“All procedures involving partial or total removal of the female genitalia or other 
injury to the female genital organs, or any harmful procedure to the female genitalia, 
for non-medical reasons, and includes: 

(a) clitoridectomy, which is the partial or total removal of the clitoris or the 
prepuce; 
(b) excision, which is the partial or total removal of the clitoris and the labia 
minora, with or without excision of the labia majora; 
(c) infibulation, which is the narrowing of the vaginal orifice with the creation 

of a covering seal by cutting and appositioning the labia minora or the labia 
majora, with or without excision of the clitoris, 

but does not include a sexual reassignment procedure or a medical procedure that 
has a genuine therapeutic purpose.” 
 

Section 19(1) of the FGM Act provides that it is an offence to perform an act of female 
genital mutilation and that, where such act of female genital mutilation results in a death, 
the person who performed it will be liable for imprisonment for life.49 
 
Section 20 and section 21 of the Sexual Offence Act criminalizes incest and attempted incest 
by male and females, respectively. Section 20(1) provides that, if it is alleged in the 
information or proved that the female person is under the age of 18 years, the accused 
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person shall be liable to imprisonment for life and it shall be immaterial that the act which 
causes penetration or the indecent act was obtained with the consent of the female person. 
 
In terms of section 29 of the Sexual Offences Act, any person who for cultural or religious 
reasons forces another person to engage in a sexual act or any act that amounts to an 
offence under this Act is guilty of an offence and is liable upon conviction to imprisonment 
for a term of not less than 10 years. 
 
(i) Protection for victims of sexual abuse 
Sections 31 and 32 of the Sexual Offences Act provide for protective measures for 
vulnerable witnesses, which includes child victims and witnesses of sexual offences. The 
measures are to protect them during the court process and include the following: 
 

(a) allowing such witness to give evidence under the protective cover of a witness 
protection box; 

(b) directing that the witness shall give evidence through an intermediary; 
(c) directing that the proceedings may not take place in open court; 
(d) prohibiting the publication of the identity of the complainant or of the 

complainant’s family, including the publication of information that may lead to 
the identification of the complainant or the complainant’s family; or 

(e) any other measure which the court deems just and appropriate. 
 

The above protection mechanisms are important for child victims of sexual offences, 
although only if their cases end before the courts. As illustrated in the case of C.K. (A Child) 
through Ripples International as her guardian and Next Friend) and 11 Others v 
Commissioner of Police/Inspector General of National Police Services and 3 Others [2013] 
eKLR ,child victims at times never experience the benefits of laws intended to protect them. 
In this case, the petitioners, who were victims of sexual offences, sought various orders that 
can be summarized as follows: 
 

 A declaration that the neglect, omission and/or failure of the police to conduct 
prompt, effective, proper and professional investigations into the applicants’ 
complaints of defilement violated their fundamental rights and freedoms under 
domestic and international law; 

 A mandamus directing the 1st respondent and his agents to conduct prompt, 
effective, proper and professional investigations into the applicants’ respective 
complaints of defilement and other forms of sexual violence; 

 A mandamus directing the 3rd respondent to formulate a National Policy Framework 
envisioned by section 46 of the Sexual Offences Act; 
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person shall be liable to imprisonment for life and it shall be immaterial that the act which 
causes penetration or the indecent act was obtained with the consent of the female person. 
 
In terms of section 29 of the Sexual Offences Act, any person who for cultural or religious 
reasons forces another person to engage in a sexual act or any act that amounts to an 
offence under this Act is guilty of an offence and is liable upon conviction to imprisonment 
for a term of not less than 10 years. 
 
(i) Protection for victims of sexual abuse 
Sections 31 and 32 of the Sexual Offences Act provide for protective measures for 
vulnerable witnesses, which includes child victims and witnesses of sexual offences. The 
measures are to protect them during the court process and include the following: 
 

(a) allowing such witness to give evidence under the protective cover of a witness 
protection box; 

(b) directing that the witness shall give evidence through an intermediary; 
(c) directing that the proceedings may not take place in open court; 
(d) prohibiting the publication of the identity of the complainant or of the 

complainant’s family, including the publication of information that may lead to 
the identification of the complainant or the complainant’s family; or 

(e) any other measure which the court deems just and appropriate. 
 

The above protection mechanisms are important for child victims of sexual offences, 
although only if their cases end before the courts. As illustrated in the case of C.K. (A Child) 
through Ripples International as her guardian and Next Friend) and 11 Others v 
Commissioner of Police/Inspector General of National Police Services and 3 Others [2013] 
eKLR ,child victims at times never experience the benefits of laws intended to protect them. 
In this case, the petitioners, who were victims of sexual offences, sought various orders that 
can be summarized as follows: 
 

 A declaration that the neglect, omission and/or failure of the police to conduct 
prompt, effective, proper and professional investigations into the applicants’ 
complaints of defilement violated their fundamental rights and freedoms under 
domestic and international law; 

 A mandamus directing the 1st respondent and his agents to conduct prompt, 
effective, proper and professional investigations into the applicants’ respective 
complaints of defilement and other forms of sexual violence; 

 A mandamus directing the 3rd respondent to formulate a National Policy Framework 
envisioned by section 46 of the Sexual Offences Act; 
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 A mandamus directing the 3rd respondent and his agents to implement the 
guidelines provided for under the Reference Manual under the Sexual Offences Act 
for prosecutors; 

 A mandamus directing the 1st respondent and his agents to implement article 244 of 
the Constitution insofar as it is relevant to the issues before the court; and 

 An order directing that the respondents must regularly account to the court for a 
period that the court deems fit on compliance and/or implementation of the above 
orders.50 

The petitioners had made reports of rape, defilement and other sexual violations to various 
police stations in Meru County, which were never investigated.51 Therefore, they 
approached the court for relief against the respondents. The court found in favour of the 
petitioners and stated that the police unlawfully, inexcusably and unjustifiably neglected, 
omitted and/or otherwise failed to conduct prompt, effective, proper and professional 
investigations to the said complaints.52 The court was particularly unimpressed with the 
police for exposing the petitioners to secondary victimization and humiliation by not taking 
the complaints of defilement and sexual abuse seriously and how this resulted in the 
children having to flee their homes to seek protection.53 The court found that the 
respondents had violated the children’s constitutional rights as well as the rights provided 
for in international treaties such as the CEDAW, UDHR, CRC, the ACRWC and the African 
Charter on Human and People’s Rights.54 
 
The court was conservative in its order, in that although it ordered the respondents and 
their agents to conduct prompt, effective, proper and professional investigations into the 
petitioners’ complaints, it did not order that the respondents must account to the court on 
progress on the investigations.55 
 
(j) Gender-specific legal protection 
Kenya is yet to enact a law on domestic violence. Section 29(c) of the Constitution provides 
that no person shall be subjected to any form of violence from either public or private 
sources. The Protection Against Domestic Violence Bill is still in the process of being 
debated.56 
 

Policies 

(a)          Reproductive health services including termination of pregnancy 
The Adolescent Reproductive Health Development Policy of 2003 aims to strengthen 
capacities of institutions, service providers and communities to provide appropriate 
information and services, such as post-abortion care, family planning, and maternal, 
antenatal and delivery services for adolescents and youth.57 There is no mention of abortion 
services, although post-abortion care services are referred to. The Adolescent Reproductive 
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Health Development Policy of 2003 makes no mention of access to contraception, including 
condoms, and how this should be facilitated. 
    
(b) Sexual diversity 
No information available. Legal provisions clearly do not recognize sexual diversity. 
 
(c) Provision of education on sexuality and sexual health 
The Adolescent Reproductive Health Development Policy of 2003 identifies adolescent 
sexual and reproductive health and rights as an area of concern and proposed specific 
strategic actions to address the concerns: 

 Provide appropriate sexual and reproductive health information and services at all 
levels. 

 Review existing or enact relevant legislation on reproductive health with a view to 
protecting adolescents and youth. 

 Incorporate adolescent sexual and reproductive health education into the curricula 
of all education and training institutions. 

 Sensitize the various groups within communities to the protection of children’s rights 
and the provisions and enforcement of the Children’s Act. 

 Provide education to parents and the community on the sexual and reproductive 
rights and health of adolescents and youth. 

 Address gender concerns in all sexual and reproductive health programmes. 
 Support programmes that encourage adolescents and youth to delay their sexual 

debut and practise abstinence. 
 Collect and analyse data for policy, programming and service delivery. 
 Strengthen capacities of institutions, service providers and communities to provide 

appropriate information and services such as post-abortion care, family planning, 
and maternal, antenatal and delivery services for adolescents and youth. 

 Promote appropriate HIV/AIDS education programmes for adolescents and youth, in 
and out of school. 

 Advocate for behaviour change communication programmes by target groups (10–
14 years, in and out of school, married, disabled, and displaced, including street 
children). 

 Strengthen the capacity of teachers, parents and leaders within communities to 
provide appropriate information on HIV and AIDS. 

 Promote adolescent involvement and participation in planning, decision-making, 
implementation and management of adolescent sexual and reproductive rights and 
health programmes. 

 Establish and promote adolescent-friendly voluntary counselling and testing sites, 
and link them to other agencies. 
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Kenya is yet to enact a law on domestic violence. Section 29(c) of the Constitution provides 
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(a)          Reproductive health services including termination of pregnancy 
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Health Development Policy of 2003 makes no mention of access to contraception, including 
condoms, and how this should be facilitated. 
    
(b) Sexual diversity 
No information available. Legal provisions clearly do not recognize sexual diversity. 
 
(c) Provision of education on sexuality and sexual health 
The Adolescent Reproductive Health Development Policy of 2003 identifies adolescent 
sexual and reproductive health and rights as an area of concern and proposed specific 
strategic actions to address the concerns: 

 Provide appropriate sexual and reproductive health information and services at all 
levels. 

 Review existing or enact relevant legislation on reproductive health with a view to 
protecting adolescents and youth. 

 Incorporate adolescent sexual and reproductive health education into the curricula 
of all education and training institutions. 

 Sensitize the various groups within communities to the protection of children’s rights 
and the provisions and enforcement of the Children’s Act. 

 Provide education to parents and the community on the sexual and reproductive 
rights and health of adolescents and youth. 

 Address gender concerns in all sexual and reproductive health programmes. 
 Support programmes that encourage adolescents and youth to delay their sexual 

debut and practise abstinence. 
 Collect and analyse data for policy, programming and service delivery. 
 Strengthen capacities of institutions, service providers and communities to provide 

appropriate information and services such as post-abortion care, family planning, 
and maternal, antenatal and delivery services for adolescents and youth. 

 Promote appropriate HIV/AIDS education programmes for adolescents and youth, in 
and out of school. 

 Advocate for behaviour change communication programmes by target groups (10–
14 years, in and out of school, married, disabled, and displaced, including street 
children). 

 Strengthen the capacity of teachers, parents and leaders within communities to 
provide appropriate information on HIV and AIDS. 

 Promote adolescent involvement and participation in planning, decision-making, 
implementation and management of adolescent sexual and reproductive rights and 
health programmes. 

 Establish and promote adolescent-friendly voluntary counselling and testing sites, 
and link them to other agencies. 

 



42

 
 

42 | P a g e  
 

The list is quite extensive and, from the legal overview in this report, some of the legislative 
developments have taken place. A recent report titled Adolescent Reproductive Health and 
Development Policy: Implementation Assessment Report58 captures the developments that 
have taken place since 2003 and prepares for the revision the Adolescent Reproductive 
Health and Development Policy. 
 
The Kenya National HIV and AIDS Communication Strategy for Youth of 200759 has the 
following broad communication objectives: 

• To improve the knowledge and access to information for rural, urban and low-
literate youth on ways to prevent and mitigate HIV and AIDS; 

• To increase the proportion of young people who are aware of personal risk of 
contracting HIV and motivate them to adopt protective behaviours; 

• To increase the proportion of youth, especially girls and young women, with skills 
that will build their self-efficacy to delay sexual debut, engage in safer sexual 
practice and demonstrate both risk avoidance and reduction behaviours; 

• To create demand for accessible youth-friendly services for the prevention, control 
and treatment of HIV and AIDS that are benefit oriented; 

• To increase uptake of services for prevention, control and treatment of HIV and 
AIDS by the youth; 

• To build the capacity of providers to implement services that are benefit-oriented 
in relation to the prevention, control and treatment of HIV and AIDS; 

• To ensure commitment from government and other stakeholders in providing 
resources to support the provision of services to the youth; 

• To advocate the adoption and implementation of communication approaches that 
include youth in their design, implementation, monitoring and evaluation; 

• To encourage youth participation and involvement in post-test prevention 
activities and in the championing of community care, treatment and support, that 
respects the rights of, and reduces stigmatization/discrimination for, those living 
with HIV and AIDS. 

 
The HIV and AIDS Prevention and Control Act provides in section 5 that the Ministry 
responsible for education shall integrate instruction on the causes, modes of transmission 
and ways of preventing HIV and AIDS and other sexually transmitted diseases in the subjects 
taught in public and private schools at primary, secondary and tertiary levels, including non-
formal and indigenous learning systems. This is, however, subject to the following: 
 

 Where the integration is not appropriate or feasible at any level, the Ministry shall 
design modules of HIV and AIDS prevention and control; 

 Such integration shall not be used for the sale or distribution of birth control devices; 
and 
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 The formulation and adoption of the appropriate course content, scope and 
methodology at each educational level shall be determined after consultation with 
the relevant stakeholders. 

(d) National AIDS plans with focus on addressing stigma and discrimination 
The Mainstreaming Gender in HIV Responses in Kenya National Action Plan 2009/10–
2012/13 has the objective of facilitating stakeholders to mainstream gender dimensions in 
the designs, plans, structures and processes of policies, financing mechanisms, programmes, 
monitoring, evaluation and research frameworks as they respond to the epidemic. The plan 
provides a framework for improved and accelerated response, coordination and monitoring 
of the intersecting gender issues within the national response to HIV during the period 
2009/10–2012/13.60 One of the guiding principles of the National Action Plan 2009/10-
2012/13 is a human-rights-based approach that notes that discrimination and violations of 
human rights influence both the spread of HIV and women’s access to care and treatment. 
Consequently, the HIV response must be based on and infused with a full respect for human 
rights for all and greater gender equality. This Action Plan revolves on the need to invest 
and be accountable for protecting and promoting the rights of women and girls and to focus 
on their needs in all different types of epidemics.61 
 
(f) Forced sterilization 
There is no policy on forced sterilization, although recent cases have revealed that forced 
sterilization may have taken place. Recent reports indicate that five women have filed a 
lawsuit against six hospitals and organizations accused of participating in the sterilizations 
which allegedly provided facilities where the sterilizations occurred and referred women to 
hospitals where the procedures were performed.62 The case marks the first national-level 
challenge against forced sterilizations of women with HIV in Kenya. Stories by victims date 
back to the early 1990s, suggesting forced sterilization may have been occurring for more 
than two decades. 
 
(g) Protection for victims of sexual abuse 
The National Guidelines on the Management of Sexual Violence of 200963 have been 
designed to give general information about management of sexual violence in Kenya and 
focus on the necessity to avail services that address all the needs of a sexual violence 
survivor, be they medical, psycho-social, humanitarian and/or legal. Although these needs 
are interrelated, attempt has been made to group the guidelines into chapters that can 
easily be accessed for easy reference.64 The guidelines recognize the fact that children form 
a significant proportion of survivors of sexual violence and make special provisions for them 
that address their unique aspects, distinct from those of adults.65 
 
The National Guidelines on the Management of Sexual Violence provide for extensive 
guidance and, in relation to children, how consent should be obtained from children, how 
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post-exposure prophylaxis should be administered to children, and prevention of 
pregnancy.66 The National Guidelines on the Management of Sexual Violence are not 
prescriptive insofar as the age of consent of children is concerned and base the approach to 
consent on the maturity of the child which can be established by those who are assisting the 
child.67 
 
(h) Policies for managing learner pregnancies 
Kenya is among a handful of African governments that have put in place policies on 
pregnant girls within the education system.68 Kenya’s policy has the characteristic features 
of disengagement and re-engagement with schooling and therefore falls under the category 
of re-entry policies. More recently (in 2009), the Kenya Ministry of Education, in 
collaboration with the Ministry of Public Health and Sanitation, launched the National 
School Health Policy (NSHP) which also articulates the specified action that school 
administrators should take when dealing with schoolgirl pregnancy cases. Both documents 
clearly state that girls who become pregnant while in school should be allowed to continue 
with the studies for as long as possible. Since there is no pre-determined mechanism for 
ascertaining how long is long enough, the decision is left to teachers, parents and the 
schoolgirls, who have interpreted and implemented this disparately.69 Both policy 
documents place a great emphasis on the counselling of the affected schoolgirl, her parents 
and others girls, and encourage the parents to seek re-admission for the student-mothers in 
schools, other than those that they were enrolled in while pregnant, so as to avoid 
psychological and emotional trauma.70 This acknowledgement that pregnant schoolgirls and 
student-mothers are possible victims of stigmatizing discourses and practices is not 
accompanied by any stipulations on how to deal with this problem..71 
 
A recent case study revealed that there are conflicting views as to the value, nature and 
implementation of the policy. There is also a concerning lack of awareness and 
understanding of both the policy and the guidelines. The findings further showed that many 
sociocultural factors prevent young mothers from returning to school.72 
 
(i) Sexual offences framework, including sexual abuse in schools 
The National Guidelines on the Management of Sexual Violence of 200973 have been 
designed to give general information about management of sexual violence in Kenya and 
focus on the necessity to make services available that address all the needs of a sexual 
violence survivor, be they medical, psychosocial, humanitarian, and/or legal. Although these 
needs are interrelated, an attempt has been made to group the guidelines into chapters 
that can easily be accessed for easy reference.74 The guidelines recognize the fact that 
children form a significant proportion of survivors of sexual violence and make special 
provisions  that address their unique aspects, distinct from those of adults.75 
The National Guidelines on the Management of Sexual Violence provide for extensive 
guidance, and in relation to children, as to how consent should be obtained from children, 
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how post-exposure prophylaxis should be administered to children, and prevention of 
pregnancy.76 
 

Analysis 

 The Kenyan Constitution of 2010 creates an enabling environment for access to 
reproductive health rights and services for adolescents in that it provides in 
section 43(1) (a) that very person has the right to the highest attainable standard 
of health, which includes the right to health care services, including reproductive 
health care. Although section 53(1)(c) of the Constitution stops at providing for 
every child’s right to health care, it can be argued that section 43(1)(a) 
supplements it by specifying that the said health care includes reproductive 
health care. The Children’s Act of 2001 also provides for right to health care for 
children and provides in section 9 that every child shall have the right to health 
and medical care, the provision of which shall be the responsibility of the parents 
and the Government. 

 The age of consent to sexual activity is set at 18 years and, as is clear from the 
Sexual Offences Act, sexual activity with and among persons under the age of 18 
years is criminalized. The protective aims of criminalizing sexual acts by adults 
with persons under the age of 18 years cannot be disputed, although the 
criminalization of consensual sexual acts among children is a disappointment. As 
seen in the CKW case, although upholding the law in relation to the 
criminalization of consensual sexual acts among children, the court notes that 
this may not be the appropriate manner to deal with children’s sexuality issues. 
The need to balance protection with autonomy as the child’s capacity evolves 
requires that the law be revisited so as not to result in adverse consequences for 
children. 

 The age of marriage is set at 18 years of age, and therefore is in line with the 
minimum age set by international treaties. This protection also applies in relation 
to customary marriages, which is commendable. However, the failure to extend 
this provision to marriages under Hindu or Muslim systems results in unequal 
protection and leaves children living under those systems vulnerable to child 
marriages. 

 There is a need to provide for a minimum age of consent to medical treatment. 
The HIV and AIDS Prevention and Control Act requires written consent of a 
parent for a child to be tested. A child is a person under the age of 18 years and, 
therefore, this means that adolescents cannot on their own access HTC. Although 
the lack a minimum age of consent has been mitigated by policies such as the 
National Guidelines on Management of Sexual Violence, that advocate for 
determining the ability to consent based on maturity and not age, this is not 
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post-exposure prophylaxis should be administered to children, and prevention of 
pregnancy.66 The National Guidelines on the Management of Sexual Violence are not 
prescriptive insofar as the age of consent of children is concerned and base the approach to 
consent on the maturity of the child which can be established by those who are assisting the 
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reflected in other policies and is only applicable to children who are victims of 
sexual offences. 

 Abortion is criminalized except under circumstances where there is an 
emergency that puts the life or health of the mother at risk, or in cases permitted 
by any other written law. These grounds are narrow and do not make abortion 
accessible to those who may have other valid reasons to end a pregnancy. The 
policies that provide for sexual and reproductive health rights do not mention 
abortion services, but do mention post-abortion services. This approach does not 
assist in combating illegal and unsafe abortions. 

 Sexual diversity is not recognized by law as the Penal Code provides for crimes 
against the order of nature and gross indecency between male persons. 

 The criminalization of the transmission of HIV appears in the Sexual Offences Act 
and in the HIV and AIDS Prevention and Control Act. There is a discrepancy 
between the laws, as the Sexual Offences Act criminalizes transmission where 
the person has actual knowledge of his or her status and wilfully transmits the 
virus. The HIV and AIDS Prevention Act seems to provide a lower threshold for 
criminalization, as it criminalizes the situation where one knowingly and 
recklessly places another person at risk of contracting HIV. As indicated in the 
AIDS Law Project case, the two acts may lead to confusion and there is 
uncertainty as to what the provisions of the HIV and AIDS Prevention Act mean in 
practice. Therefore, there is a need to harmonize the two laws and the approach 
in the Sexual Offences Act appears to be the most appropriate one. 

 The Constitution, Children’s Act and Prohibition of Female Genital Mutilation Act 
provide for protection against harmful cultural practices. The Sexual Offences Act 
goes further and protects children against offences on grounds of culture or 
religion. These provisions are commendable. 

 Victims of sexual offences are protected by the Sexual Offences Act insofar as the 
court process is concerned. However, as highlighted by the C.K. (A Child) case, 
there may be some practical challenges insofar as ensuring that children are 
protected against sexual offences. The enactment of the Protection Against 
Domestic Violence Act may be one of the developments that could strengthen 
the protection of child victims of sexual offences. 

 The Adolescent Reproductive Health Development Policy and the Youth Policy of 
2007 provides for extensive measures towards the realisation of adolescents’ 
sexual and reproductive health. However, the policies lean more towards a very 
protectionist approach and may deny the adolescents access to the services they 
need. The fact that the age of consent to sexual activity is set at 18 years may 
also lead to challenges to accessing services. 

 The HIV and AIDS Prevention and Control Act and the National HIV and AIDS 
Communication Strategy have clear objectives towards reduction of stigma and 
discrimination against persons living with HIV/AIDS. The human-rights-based 
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approach, evident from the provisions, is commendable, although the 
criminalization provisions in the HIV and AIDS Prevention and Control Act may 
create an impediment to the realization of these objectives. 

 The incidences of forced sterilization may require that a law be enacted to make 
it clear that this is not policy and provide for criminalization of sterilization where 
it is done without consent. 

 The learner pregnancy policy can be strengthened to emphasize that the 
individual learner’s ability will determine their return to school and to address 
cases where learners are victims of sexual abuse within the school community. 
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Population Male Female
Adolescents 10-14 (%) 12.9 12.8

Youth 15-19 (%) 11.1 11

Youth 20-24 (%) 9.5 9.6

Adolescents and Youth 10-24 (%) 29.7

Education
Progression to secondary school (male,female) 88 84

Out of School Adolescents (male, female) 20.34 20.64

Gender Index Secondary Education 91

Use of mass media (male, female) 35.3

Completion rate at secondary school (male, female) 10 11

Employment
Labour force participation (male,female) 57 60

Youth unemployment rate (male, female) 6.4 10.0

Proportion of youth not in employment, education or training 24.2 9.1

Sexual and Reproductive Health
Adolescent Fertility Rate 65

Age at First Sex 18 17.4

Contraceptive Prevalence Rate, Modern

15-19 9

20-14 33

Unmet Need 19.4

Demand satisfied for modern family planning (male, female)

15-19 62

20-24 74

Females involved in decision-making for contraceptive use

15-19 89

20-24 89
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Gender and Social Protection

Child Labour (male, female) 26 24

Sex before Age 15

15-19 (male, female) 26 12

20-24 (male, female) 18 17

Orphan Attendance Ratio 97

Pediatric AIDS infections (thousands) 130

Female Genital Mutilation/ Cutting

15-19

20-24

Sexual Violence

15-19 9

20-24 25

Age-mixing in sexual partnerships

15-19 

20-24

Attitude toward wife-beating

15-19 24 21

20-24 14 17

Child Marriage

Married by Age 15 9

Married by Age 18 46

HIV/AIDS

HIV Prevalence

15-19 (male, female) 1.3 4.2

20-14 (male, female) 2.8 6.4

HIV Testing Behaviour

15-19 (male, female) 27 8

20-14 (male, female) 16 10

Condom Use at last high risk sex

15-19 (male, female) 47 44

20-14 (male, female) 61 50

Multiple Sexual Partners

15-19 (male, female) 4.9 0.7

20-14 (male, female) 8.9 0.8

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female) 43 39

20-14 (male, female) 46 43

HIV prevalence rate among pregnant women

15-19 3.4

20-24 5.0
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CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary 100%

Secondary 75%

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 16 16

Minimum legal age of consent to marriage(male, female) 18 18

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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Laws 

 
(a) Ages of consent to sexual activity 
The Penal Code, Act 1 of 2011, does not prescribe a specific age of consent to sexual activity; 
however, it criminalizes sexual activity of any person with a child, with a ‘child’ being a person under 
the age of 16 years, and provides for punishment of 14 years’ imprisonment.77 Section 14 of the 
Penal Code states that a male person under the age of 12 years is incapable of having carnal 
knowledge and therefore unable to consent to sexual intercourse. The amended penal code puts the 
age of consent at 16 years for both boys and girls. 
 
(b) Ages of consent to marriage 
The Constitution of 1994 stated in section 22(7) that persons between the ages of 15 and 18 years 
can only enter into a marriage with the consent of their parents or guardians. Section 22(8) places an 
obligation on the State to discourage marriage where one person is under the age of 15 years. 
However, in 2016 the provision in the Constitution was amended and currently age of consent to 
marriage is set at 18.  
 
The 2017 amendment of the constitution was to raise the age of minority from 16 years to 18 years 
to better protect Malawian children. Revisions were made to sections 22 (7 and 8) and 23 (5) of the 
constitution78 which previously read as follows: 
 

22 (7) For persons between the age of fifteen and eighteen years a marriage shall only be 
entered into with the consent of their parents or guardians.  
(8). The State shall actually discourage marriage between persons where either of them is 
under the age of fifteen years. 
23 (5) For purposes of this section, children shall be persons under sixteen years of age. 

 
Under section 22, subsections 7 and 8 were deleted while section 23 (5) was replaced by sub section 
(6) which now reads (6) A child shall be a person under the age of eighteen years. 
 
Section 19 of the Marriage Act [Chap 2501] states that where either party to an intended marriage, 
not being a widower, widow or divorced person, is not over 18 years of age, the written consent of 
the father or the mother, or if both are dead, of unsound mind or absent from Malawi, of the 
guardian of such party must be produced before a licence or a certificate is issued. Section 21 of the 
Marriage Act provides for the Minister, a Judge of the High Court, or a District Commissioner to 
consent where no parent or guardian is capable of consenting, and after an enquiry that satisfies 
him or her that the marriage is a proper one. 
 
The new Marriage, Divorce and Family Relations Act defines a child as a person under the age of 18 
years. Section 14 of the Marriage, Divorce and Family Relations Act clearly states that, subject to 
section 22 of the Constitution, only persons of opposite sex over the age of 18 years and of sound 
mind can enter into a marriage. It is noteworthy that the provisions of the Marriage, Divorce and 
Family Relations Act apply to all marriages, including customary marriage. This means that the 
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age of marriage set at 18 years applies to customary marriages – this could be regarded as 
commendable, as customary law tends to allow a lower age for marriage.  
 
(c) Criminalization of consensual sexual activity among children 
There is no specific provision in this regard, although section 138 of the Penal Code 
criminalizes defilement and attempted defilement of girls under 13 years of age. The section 
states further that it shall be a sufficient defence to any charge under this section if it shall 
be made to appear to the court, jury or assessors before whom the charge shall be brought, 
that the person so charged had reasonable cause to believe and did in fact believe that the 
girl was of or above the age of 13 years. 
 
(d) Ages of consent to medical treatment, including treatment for HIV and access to 

contraceptive aids 
Information not available. 
 
According to Malawian law, a child less than 12 years of age can only be tested if that child’s 
parents or guardian gives consent. Some parents/guardians of children below 12 years may 
refuse to give consent. In the absence of a parent or guardian, a clinician can give consent 
on behalf of the parent or guardian for testing children 12 years and under for the purposes 
of medical management.79 
 
(e) Reproductive health services including abortion 
Abortion is criminalized under the Penal Code. Section 149 states that any person who, with 
intent to procure a miscarriage of a woman, whether she is or is not with child, unlawfully 
administers to her or causes her to take any poison or other noxious thing, or uses any force 
of any kind, or uses any other means whatever, shall be guilty of a felony and shall be liable 
to imprisonment for fourteen years. Furthermore, section 150 states that any woman who, 
being with child, with intent to procure her own miscarriage, unlawfully administers to 
herself any poison or other noxious thing, or uses any force of any kind, or uses any other 
means whatever, or permits any such thing or means to be administered or used on her, 
shall be guilty of a felony, and shall be liable to imprisonment for seven years. Section 151 
states that any person who unlawfully supplies to or procures for any person anything 
whatever, knowing that it is intended to be unlawfully used to procure an abortion for a  
woman, whether she is or is not with child, shall be guilty of a felony and shall be liable to 
imprisonment for three years. In terms of section 152, it is immaterial in the case of any of 
the offences committed with respect to a woman, or girl under a specified age, that the 
accused person did not know that the woman or girl was under that age, or believed that 
she was not under that age. 
 
In terms of section 19 of the Gender Equality Act, every person has a right to adequate 
sexual and reproductive health which includes the right to – 
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“(a) access sexual and reproductive health services; 
(b) access family planning services; 
(c) be protected from sexually transmitted infection; 
(d) self-protection from sexually transmitted infection; 
(e) choose the number of children and when to bear those children; 
(f) control fertility; and 
(g) choose an appropriate method of contraception.” 

 
(f) Sexual diversity 
In terms of section 14 of the new Marriage, Divorce and Family Relations Act, only two 
persons of the opposite sex who are not below the age of 14 years and who are of sound 
mind can enter into a marriage. 
 
The Penal Code states in section 153 that any person who has carnal knowledge of any 
person against the order of nature or permits a male person to have carnal knowledge of 
him or her against the order of nature, shall be guilty of a felony and shall be liable to 
imprisonment for fourteen years, with or without corporal punishment. Any person who 
attempts to commit any of these unnatural offences shall be guilty of a felony and shall be 
liable to imprisonment for seven years, with or without corporal punishment.80 
 
In terms of section 155 of the Penal Code, any person who unlawfully and indecently 
assaults a boy under the age of 14 years shall be guilty of a felony and shall be liable to 
imprisonment for seven years, with or without corporal punishment. 
 
Section 156 of the Penal Code states that any male person who, whether in public or 
private, commits any act of gross indecency with another male person, or procures another 
male person to commit any act of gross indecency with him, or attempts to procure the 
commission of any such act by any male person with himself or with another male person, 
whether in public or private, shall be guilty of a felony and shall be liable to imprisonment 
for five years, with or without corporal punishment. 
 
The abovementioned provisions do not recognize sexual diversity, apart from section 155 
which provides protection for boys under the age of 14 years. A further concern is the lack 
of definition of the offences, as there cannot be any legal certainty without knowing what 
exactly constitutes an offence. 
 
(g) Criminalization of HIV transmission 
Although Malawi does not have a specific law in this regard, section 192 of the Penal Code 
provides as follows: 
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“Any person who unlawfully or negligently does any act which is, and which he knows 
or has reason to believe to be, likely to spread the infection of any disease dangerous 
to life, shall be guilty of a misdemeanour.” 
 

The aforementioned provision is broad enough to include the transmission of HIV. 
 
(h) Harmful cultural practices 
Sections 157 and 158 of the Penal Code criminalize incest by males and females, 
respectively. Section 157 provides that where a male person commits incest against a 
female person who is under the age of 13 years, such male person is liable to life 
imprisonment upon conviction and that it is no defence that the female person consented. 
Section 158 provides that a female person above the age of 16 years who commits incest is 
liable, upon conviction, to a prison term of five years. Notably, section 160 states that 
prosecution under sections 157 and 158 cannot be commenced without the authorization of 
the Chief Public Prosecutor. This may raise the question as to why such discretion is 
provided for and whether this may in practice result in fewer prosecutions. 
 
The following provisions of the Child Care, Protection and Justice Act 22 of 2010 protect 
children against harmful cultural practices: Section 80, which states that no person shall 
subject a child to a social or customary practice that is harmful to the health or general 
development of the child; and section 81, which states that no person shall force a child into 
marriage or force a child to be betrothed. 
 
Section 5 of the Gender Equality Act of 2013 provides that: 

“(1) A person shall not commit, engage in, subject another person to, or encourage 
the commission of any harmful practice. 
(2) Any person who contravenes this section commits an offence and is liable to a fine 
of one million Kwacha (K1 000 000) and to a term of imprisonment for five (5) years.” 
 

The Gender Equality Act defines “harmful practice” as a social, cultural, or religious practice 
which, on account of sex, gender or marital status, does or is likely to – 

(a) undermine the dignity, health or liberty of any person; or 
(b) result in physical, sexual, emotional, or psychological harm to any person.81 

 
(i) Protection for victims of sexual abuse 
Section 23 of the Child Care, Protection and Justice Act provides for protection for children 
who are victims of sexual abuse as follows: 

“(1) A child is in need of care and protection if 
a) the child has been or there is substantial risk that the child will be 
physically, psychologically or emotionally injured or sexually abused by the 
parent or guardian or a member of the family or any other person; 
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“(a) access sexual and reproductive health services; 
(b) access family planning services; 
(c) be protected from sexually transmitted infection; 
(d) self-protection from sexually transmitted infection; 
(e) choose the number of children and when to bear those children; 
(f) control fertility; and 
(g) choose an appropriate method of contraception.” 
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exactly constitutes an offence. 
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“Any person who unlawfully or negligently does any act which is, and which he knows 
or has reason to believe to be, likely to spread the infection of any disease dangerous 
to life, shall be guilty of a misdemeanour.” 
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(h) Harmful cultural practices 
Sections 157 and 158 of the Penal Code criminalize incest by males and females, 
respectively. Section 157 provides that where a male person commits incest against a 
female person who is under the age of 13 years, such male person is liable to life 
imprisonment upon conviction and that it is no defence that the female person consented. 
Section 158 provides that a female person above the age of 16 years who commits incest is 
liable, upon conviction, to a prison term of five years. Notably, section 160 states that 
prosecution under sections 157 and 158 cannot be commenced without the authorization of 
the Chief Public Prosecutor. This may raise the question as to why such discretion is 
provided for and whether this may in practice result in fewer prosecutions. 
 
The following provisions of the Child Care, Protection and Justice Act 22 of 2010 protect 
children against harmful cultural practices: Section 80, which states that no person shall 
subject a child to a social or customary practice that is harmful to the health or general 
development of the child; and section 81, which states that no person shall force a child into 
marriage or force a child to be betrothed. 
 
Section 5 of the Gender Equality Act of 2013 provides that: 

“(1) A person shall not commit, engage in, subject another person to, or encourage 
the commission of any harmful practice. 
(2) Any person who contravenes this section commits an offence and is liable to a fine 
of one million Kwacha (K1 000 000) and to a term of imprisonment for five (5) years.” 
 

The Gender Equality Act defines “harmful practice” as a social, cultural, or religious practice 
which, on account of sex, gender or marital status, does or is likely to – 

(a) undermine the dignity, health or liberty of any person; or 
(b) result in physical, sexual, emotional, or psychological harm to any person.81 
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b) the child has been or there is substantial risk that the child will be 
physically injured or emotionally injured or sexually abused and the parent or 
guardian or any other person, knowing of such injury, risk or abuse, has not 
protected or is unlikely to protect the child from such injury, risk or abuse.” 
 

The Prevention of Domestic Violence Act defines “domestic violence” as any criminal 
offence arising out of physical, sexual, emotional or psychological, social, economic or 
financial abuse committed by a person against another person within a domestic 
relationship. 
 
(j) Gender-specific legal protection 
Section 13 of the Constitution provides that the State shall actively promote the welfare and 
development of the people of Malawi by progressively adopting and implementing policies 
and legislation aimed at achieving the following goals – 
 

 Gender Equality 
Obtain gender equality for women with men through –  

i. full participation of women in all spheres of Malawian society on the basis 
of equality with men; 
ii. the implementation of the principles of non-discrimination and such other 
measures as may be required; and 
iii. the implementation of policies to address social issues such as domestic 
violence, security of the person, lack of maternity benefits, economic 
exploitation and rights to property. 
 

 Health 
To provide adequate health care, commensurate with the health needs of 
Malawian society and international standards of health care. 

 
Section 24(2)(a) of the Constitution of 1994 states that any law that discriminates against 
women on the basis of gender or marital status shall be invalid, and legislation shall be 
passed to eliminate customs and practices that discriminate against women, particularly 
practices such as sexual abuse, harassment and violence. 
 
Section 132 of the Penal Code defines rape as an offence where any person who has 
unlawful carnal knowledge of a woman or girl, without her consent, or with her consent if 
the consent is obtained by force or means of threats or intimidation of any kind, or by fear 
of bodily harm, or by means of false representations as to the nature of the act, or in the 
case of a married woman, by personating her husband, shall be guilty of the felony termed 
rape. The definition clearly excludes male children from being protected against rape. 
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The Penal Code criminalizes abduction, and section 135 states that any person who, with 
intent to marry or carnally know a woman of any age, or to cause her to be married or 
carnally known by any other person, takes her away, or detains her against her will, shall be 
guilty of a felony and shall be liable to imprisonment for seven years. Section 136 enhances 
the protection of girls below the age of sexual consent and states that any person who 
unlawfully takes an unmarried girl under the age of sixteen years out of the custody or 
protection of her father or mother or other person having the lawful care or charge of her, 
and against the will of such father or mother or other person, shall be guilty of a 
misdemeanour. 
 
Section 137 of the Penal Code also criminalizes indecent assault of and insult to the modesty 
of females and states that– 

“(1) Any person who unlawfully and indecently assaults any woman or girl shall be 
guilty of a felony and shall be liable to imprisonment for fourteen years, with or 
without corporal punishment. 
(2) It shall be no defence to a charge for an indecent assault on a girl under the age 
of thirteen years to prove that she consented to the act of indecency. 
(3) Whoever, intending to insult the modesty of any woman, utters any word, makes 
any sound or gesture or exhibits any object intending that such word or sound shall 
be heard, or that such gesture or object shall be seen, by such woman or intrudes 
upon the privacy of such woman, shall be guilty of a misdemeanour and shall be 
liable to imprisonment for one year.” 

 
Defilement and attempted defilement of girls under 13 years of age is criminalized under 
section 138 of the Penal Code. Defilement is described as unlawful and carnal knowledge of 
any girl under the age of 13 years, which shall constitute a felony, and a person convicted 
thereof shall be liable to imprisonment for life, with or without corporal punishment. The 
Penal Code provides that it shall be a sufficient defence to any charge under section 138 
that the person so charged had reasonable cause to believe and did in fact believe that the 
girl was of or above the age of 13 years. Section 148 criminalizes conspiracy to defile, and 
states that any person who conspires with another to induce any woman or girl, by means 
of any false pretence or other fraudulent means, to permit any man to have unlawful carnal 
knowledge of her shall be guilty of a felony, and shall be liable to imprisonment for three 
years, with or without corporal punishment. 
 
Section 144 of the Penal Code provides that a woman or girl shall be deemed to be 
unlawfully detained for immoral purposes if she is so detained for the purpose of being 
unlawfully and carnally known by any man, whether any particular man or generally, and 
either is under the age of 13 years or is of or over the age of 13 years and under the age of 
18 years, and is so detained against her will or against the will of her father or mother or of 
any person having the lawful care or charge of her. 
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of females and states that– 
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be heard, or that such gesture or object shall be seen, by such woman or intrudes 
upon the privacy of such woman, shall be guilty of a misdemeanour and shall be 
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Defilement and attempted defilement of girls under 13 years of age is criminalized under 
section 138 of the Penal Code. Defilement is described as unlawful and carnal knowledge of 
any girl under the age of 13 years, which shall constitute a felony, and a person convicted 
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Penal Code provides that it shall be a sufficient defence to any charge under section 138 
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states that any person who conspires with another to induce any woman or girl, by means 
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unlawfully detained for immoral purposes if she is so detained for the purpose of being 
unlawfully and carnally known by any man, whether any particular man or generally, and 
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18 years, and is so detained against her will or against the will of her father or mother or of 
any person having the lawful care or charge of her. 
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Policies 

(a) Reproductive health services including termination of pregnancy 
The newly revised National Gender Policy aims to, among other things, improve the sexual 
and reproductive health and rights and HIV/AIDS status of women, men, boys and girls.82 
 
The National Gender Policy notes that poor access to SRH information and services by 
adolescents exposes them to STI and HIV infection, thereby compromising their 
reproductive health. The HIV prevalence rate among the general population stands at 10.6 
percent, with women and girls having higher infection rates than men do and often 
becoming infected at younger ages. It is estimated that adolescent girls are four times more 
likely to be HIV-positive than their male counterparts are (NSO, DHS 2010). One of the key 
factors at the root of the problem is the dominance of men and boys and the subordination 
of women in sexual relationships due to the socialization process.83 
 
Consent for children can be a controversial issue, centring on the age at which a child should 
be considered capable of reaching his or her own decisions regarding his or her health: 

 Children aged 12 years and below need consent for HIV testing from parents or 
guardians/care givers. 

 In the absence of a parent or guardian/caregiver, a clinician can give consent on 
behalf of the parent or guardian/caregiver to test children under 12 years of age for 
the purposes of medical management. 

 Any young person aged 12 years and below who is married, pregnant or engaged in 
risky behaviour should be considered a mature minor and be eligible to give consent 
for HIV testing and counselling. 

 Children aged 13 years or over shall be entitled to access HIV testing and counselling 
without the consent of a parent or guardian. 

 
These rights must be widely publicized and made known to children through the 
establishment of youth-friendly centres and youth-centred services.84 
 
The National Standards for Youth-Friendly Health Services of 2007 states that the minimum 
packages for Youth-Friendly Health Services should have the following at Health Centre 
level: 

 Contraception services including condoms 
 Prevention, diagnosis and management of sexually transmitted infections 
 Antenatal, delivery and postnatal care services 
 PMTCT 
 HIV testing and counselling 
 Treatment of sexual abuse victims 
 Referral to hospitals or other service delivery points85 
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At Hospital level, the Clinical Service Delivery Package must include the following: 
 

 Post-abortion care 
 Contraceptive services including condoms 
 Prevention, diagnosis and management of sexually transmitted infections 
 Antenatal, delivery and postnatal care services 
 PMTCT 
 HIV testing and counselling 
 Provision of ARVs 
 Treatment of sexual abuse victims (including PEP) 
 Referral to other service delivery points. 

 
The Clinical Service Delivery Packages above are commendable, although it is worth noting 
that none of the two lists provides for safe abortion. The Hospital level package starts with 
post-abortion care but it is unclear where the abortion, for which the aftercare is provided, 
would have taken place. There is a need for this gap to be addressed to combat unsafe 
abortions. 
The National Sexual and Reproductive Health and Rights Policy (2016) states: 
3.6.2.1 All young people shall have access to quality youth friendly health services that are 
safe, guard their right to privacy, ensure confidentiality, and provide respect and informed 
consent, while also respecting their cultural values and religious beliefs86.  
 
(b) Gender-Based Violence Gender-based violence and human trafficking have their 

roots in the unequal power relations between men and women. Men and boys may 
also become victims of gender-based violence (GBV) and human trafficking. 
However, there is sufficient evidence that the majority of victims are females, while 
the perpetrators are predominantly male. Current statistics show that 99 percent of 
the violators are men and 96 percent of the victims are women. 

 
There are clear indications that, while both sexes irrespective of age and economic status 
may suffer from GBV and human trafficking; poor women, girls and vulnerable groups are 
disproportionately affected due to economic deprivation and high levels of illiteracy. Laws 
and policies shall be formulated and enforced to eliminate GBV and human trafficking.87 
 
(c) Provision of education on sexuality and sexual health 
The Evaluation of Youth-Friendly Health Services in Malawi 2014 report notes that although 
awareness of sex is relatively high, at 72 percent among 10–14 year olds, knowledge and 
use of youth-friendly health services is low, at 4.6 percent. Therefore, young people must be 
reached with accurate information about sexual and reproductive health. The content of sex 
education must be reviewed to confirm that it provides sufficient information for young 
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people to understand issues of sex, particularly those related to misconceptions about sex, 
contraception and pregnancy.88 There is a stand-alone curriculum on sexuality education at 
primary school level, and Life Skills and Sexual and Reproductive Health Education at 
secondary level.89 The curricula cover, from upper primary school, ASRH, sexuality 
education, gender equality and empowerment, HIV and AIDS and other STIs, and stigma and 
discrimination, as well as family life and interpersonal relations.90 There is, however, 
concern in relation to the lack of teaching and learning resources, inadequate training of 
teachers, lack of knowledge of SRH issues, and a discomfort around teaching on sex and 
sexuality.91 
 
(d) National AIDS plans with focus on addressing stigma and discrimination 
The National HIV and AIDS Policy acknowledges that groups suffering from discrimination 
which makes them vulnerable in the context of HIV/AIDS include women and young girls, 
orphans, widows and widowers, children and young people, the poor, sex workers, 
prisoners, mobile populations, persons engaged in same-sex sexual relations, and people 
with disabilities.92 Furthermore, it acknowledges that an effective response to the epidemic 
requires that the rights to equality before the law and freedom from discrimination are 
respected, protected and fulfilled, in particular in gender relations between women and 
men and girls and boys.93 
 
The National HIV and AIDS Policy aims to inform, educate and communicate about 
behaviour change. In this regard, it specifically states that, in order to tackle the HIV/AIDS 
epidemic, people must have the ability to adopt risk-reducing behaviour and also be able to 
utilize existing opportunities to cope with HIV infection and AIDS. Targeted information 
delivered within a culturally sensitive context can help to increase awareness and 
knowledge, and to overcome the stigma, discrimination, myths, beliefs and prejudices 
associated with HIV/AIDS and sexuality. Mass media, supported by interpersonal 
communication, comprise vital channels to reach out to the largest number of people with 
accurate, targeted and relevant messages.94However, adopting and sustaining new 
behaviour requires not only access to information and knowledge, but also motivation and 
support to change attitudes, build skills to practise new behaviour, and an enabling 
environment in which this new behaviour can take place. 
 
(e) Forced sterilization 
No information available. 
 
(f) Protection for victims of sexual abuse 
Domestic violence is defined as any criminal offence arising out of physical, sexual, 
psychological or emotional, social, economic or financial abuse committed by a person 
against another within a domestic relationship (affiliation by birth, blood, cohabitation, 
marriage, love, or shared parenthood).95 The current National Gender Policy deals with 
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several challenges and emerging issues from the implementation of the 2000-2005 National 
Gender Policy, such as: persistent unequal power relations between men and women, and 
boys and girls due to strong patriarchal attitudes; increasing cases of gender-based violence; 
high HIV and AIDS infection rates, especially among women and girls; limited male 
involvement in reproductive health, HIV and AIDS programmes; continued high dropout 
rates for girls from schools; high poverty levels particularly among women; limited 
participation and representation of women in decision-making processes at all levels; 
inadequate enforcement of laws; and huge disparities in access to and control over 
resources by the majority of women.96 
 
Gender-based violence against women and girls is on the increase, despite intensified 
campaigns and legislation against it. This has far-reaching consequences and costs for 
poverty, reproductive health, education, HIV and AIDS, and the development of the 
country.97 
 
(g) Policies for managing learner pregnancies 
One of the aims of the National Gender Policy of 2005 is to advocate for increased access, 
retention and completion to quality education for girls and boys, as well as to reduce 
gender-based violence.98 
 
The National Gender Policy notes that ratio of literate women to men is below 1, and while 
the ratio of girls to boys at primary education level is almost 1:1, it declines to 0.78 (Malawi 
Government, MDGs Report 2011) at secondary education level and is even lower at tertiary 
level. The primary school dropout rate is also high for females, at 22.76 percent, and only 
8.6 percent for males (NSO, DHS 2010). This is attributed to a number of reasons, including 
early marriages and pregnancies, long distances to school, poor infrastructure and 
sanitation, male preference among communities, and harmful cultural practices. Due to 
their lower levels of education, most women are not able to compete favourably with their 
male counterparts in terms of access to services, participation in decision-making processes, 
and the ability to exploit available opportunities, among other things.99 

The position of pregnant learners is governed by the 1993 policy of the Malawian Ministry 
of Education (MoE), which allows teen mothers to return to school after the birth of a child. 
The policy dictates that a pregnant teen who wishes to return to school must write a letter 
withdrawing herself from school while she is pregnant. She must wait at least six months 
after the baby is born before reapplying for admission, at which time she must send two 
requests: one to the MoE and one to the school she wishes to attend. She may opt to attend 
a school other than her former school. She can be readmitted only once – if she drops out of 
school a second time, she will be permanently expelled.100A second policy, rarely enforced, 
states that the father must also drop out of school while the woman is pregnant and reapply 
at a later date.101 
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several challenges and emerging issues from the implementation of the 2000-2005 National 
Gender Policy, such as: persistent unequal power relations between men and women, and 
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The position of pregnant learners is governed by the 1993 policy of the Malawian Ministry 
of Education (MoE), which allows teen mothers to return to school after the birth of a child. 
The policy dictates that a pregnant teen who wishes to return to school must write a letter 
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(h) Sexual offences framework, including sexual abuse in schools 
The revised National sexual reproductive health and rights policy (2016) addresses the issue 
of gender based violence including sexual offences stressing the role of the Ministry of 
Women and Child Development to ensure prevention of GBV.  
 

Analysis 

 There is a need for provision for an age of consent to medical treatment, as the lack 
of such an age tends to be a barrier to gaining access to ASRHR. This is somewhat 
ameliorated by the progressive policy that provides that the minimum age of 
consent to HIV testing without parental consent is 12 years. However, it is unclear if 
this applies to access to other SRHR. 

 Abortion is criminalized by the Penal Code. The Gender Equality Act provides for 
rights to adequate SRH, although it does not list safe abortion as one such right. 
Therefore, there is a lack of a provision for safe abortion in both law and policy. 

 The Penal Code criminalizes homosexuality and marriage laws do not recognize 
sexual diversity. The only relationships that are recognized are heterosexual 
relationships, thus leaving anyone outside of this group vulnerable to criminal 
sanctions. The National HIV/AIDS Policy, which is founded on a rights-based 
approach, does acknowledge that there is discrimination against same-sex groups 
and other vulnerable groups such as girls, children and young people. This is an 
aspect that needs to be addressed. 

 A further concern is the indirect criminalization of HIV infection. Although there is no 
specific law on this, the Penal Code criminalizes negligent acts likely to spread 
disease dangerous to life. The threshold for negligence is low and creates the 
possibility of prosecution for persons who may not even be aware that they have the 
HI virus. 

 The Constitution, the Marriage Act, the Gender Equality Act, and the Child Care, 
Protection and Justice Act provide explicit protection against harmful cultural 
practices. 

 The approach to pregnant learners needs to be revisited to provide for a rights-
based approach that will also include assessing each adolescent’s circumstances and 
not apply blanket exclusions. Furthermore, the policy needs to provide flexibility 
insofar as the return of the adolescent to school, as the mandatory six months is too 
rigid and adolescent learners may in some instances wish to return, and be capable 
of returning, to school earlier than this specified period. This would also mean less 
disruption in the schooling of the adolescent learners and could also minimize 
dropping out. 

 The uptake of Youth-Friendly Health Services is indicated as low although the 
knowledge about the services is high.102 This is despite the existence of school 
curricula on sexual and sexuality education. There is a need to investigate and 
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address the shortcomings of the current approaches to sex and sexuality education 
and to consider revising the curricula to address issues of gender-based violence.103 
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Population Male Female
Adolescents 10-14 (%) 13.4 12.8

Youth 15-19 (%) 11.2 10.8

Youth 20-24 (%) 9.2 18.9

Adolescents and Youth 10-24 (%) 32.4

Education
Progression to secondary school (male,female) 87.6 88.4

Out of School Adolescents (male, female) 40.4 48.3

Gender Index Secondary Education 98

Use of mass media (male, female) 56.6

Completion rate at secondary school (male, female) 7 4

Employment
Labour force participation (male,female) 67 74

Youth unemployment rate (male, female) 42.3 40.8

Proportion of youth not in employment, education or training 11.5 9.4

Sexual and Reproductive Health
Adolescent Fertility Rate 38

Age at First Sex 16.1

Contraceptive Prevalence Rate, Modern

15-19 6

20-14 9

Unmet Need 23

Demand satisfied for modern family planning (male, female)

15-19 20

20-24 23

Females involved in decision-making for contraceptive use

15-19 85

20-24 85
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Gender and Social Protection

Child Labour (male, female) 21 24

Sex before Age 15

15-19 (male, female) 26 21.8

20-24 (male, female) 16.9 27.9

Orphan Attendance Ratio 91

Pediatric AIDS infections (thousands) 160

Female Genital Mutilation/ Cutting

15-19

20-24

Sexual Violence

15-19

20-24

Age-mixing in sexual partnerships 16

Attitude toward wife-beating

15-19 20 22

20-24 21 22

Child Marriage

Married by Age 15 14

Married by Age 18 48

HIV/AIDS

HIV Prevalence

15-19 (male, female) 2.7 7.1

20-14 (male, female) 5 15.5

HIV Testing Behaviour

15-19 (male, female) 11 25

20-14 (male, female) 16 25

Condom Use at last high risk sex

15-19 (male, female) 40 41

20-14 (male, female) 48 6

Multiple Sexual Partners

15-19 (male, female) 17.9 2.7

20-14 (male, female) 35.6 3.3

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female) 49 27

20-14 (male, female) 57 34

HIV prevalence rate among pregnant women

15-19 8.2

20-24 14.9
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CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary 100%

Secondary 100%

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 18

Minimum legal age of consent to marriage(male, female) 18 18

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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Laws 

(a) Ages of consent to sexual activity 
The Penal Code contains provisions punishing female rape and engaging in sexual intercourse with a 
minor below the age of 18 years. However, the Penal Code has no provisions regulating male rape 
and sexual offences committed against a boy child. 
 
(b) Ages of consent to marriage 
A National Strategy to Prevent and Fight Early Marriage (2016-2019), was approved by Council of 
Ministers 1/12/2015. 
 
The Mozambican Family Law Act 10/2004 has established a uniform standard for marriage for boys 
and girls at 18 years, as opposed to the 18 years for boys and 16 for girls provided under the 
repealed Civil Code. This helps to counter negative customary practices violating the rights of the girl 
child, including early marriage, which is widespread in Mozambique.civ However, the Family Law 
allows for marriage before 18 and after 16 with parents’ consent in certain cases. 
 
(c) Criminalization of consensual sexual activity among children 
There appears to be no legal provision governing consensual sexual activity among children in 
Mozambican law. 
 
(d) Ages of consent to medical treatment, including treatment for HIV and access to 

contraceptive aids 
The Children’s Act lacks provisions regulating access to contraceptives for children and does not 
stipulate if children need or do not need parental consent for HIV testing. These matters relate to 
the right to health protected under the CRC and ACRWC, and serve to ensure the child’s autonomy 
in medical decision-making. In addition, there are no provisions dealing with the confidentiality of 
the results, which are provisions required to protect the right to privacy of children who are tested 
for HIV testing. 
 
(e) Termination of pregnancy 
In July 2014, the Parliament of Mozambique approved ground-breaking legislation to legalize 
abortion and to protect women from the brutality of clandestine operations. Mozambique’s new 
law, which is part of the revision of the Penal Code dating from 1886, allows abortions to be 
performed by health professionals in health facilities, with the woman’s written request. 

Abortion within the first 12 weeks of pregnancy is permitted when the pregnancy can subject the 
woman to physical, psychological or mental harm, or if she is at risk of death. In case of severe foetal 
malformation, abortion can be performed up to 24 weeks into the pregnancy, and up to 16 weeks in 
cases of rape or incest. Girls under 16 or mentally incapacitated females need the consent of a 
parent, legal guardian or relative. 
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(f) Sexual diversity 
On 29 June 2015, the new Penal Code came into operation, decriminalizing homosexuality.cv 
Before, the legal status of same-sex sexual activity was ambiguous in Mozambique. There are no 
explicit laws against homosexual sex, and on March 2011, the Minister of Justice declared during the 
UN Human Rights Council’s Universal Periodic Review that homosexuality is not an offence in 
Mozambique. The old Penal Code contained an offence of “practices against nature“. This clause 
could potentially be interpreted as including male and female same-sex sexual activity, although it is 
unknown to what extent the law was enforced. Indeed, reports state that the incidence of the 
statute being enforced against LGBT individuals has been slim to none. 
 
(g) Criminalization of HIV transmission 
In Mozambique, sexual violence is a public crime. The Mozambican Domestic Violence Act 
29/2009 has provisions outlawing sexual, physical, psychological, financial, and moral violence, 
which provisions can be utilized to advance children’s rights. It criminalizes sexual relations without 
consent of the victim. However, the Mozambican law goes much further than the Angolan law by 
providing harsher punishments for perpetrators who consciously transmit infectious diseases to 
victims. In this regard, the Mozambican law imposes imprisonment sentences of up to twelve years 
for perpetrators found guilty, as against two years in Angola. 
 
(h) Harmful cultural practices 
It has become customary for legislation dealing with children to identify locally specific harmful 
cultural and social practices and to ensure legal protection for children through prohibiting them by 
name, or by regulating them. Examples in point include legislation prohibiting female genital 
mutilation or cutting (where this prevails) and laws prohibiting or regulating virginity inspection and 
circumcision, by requiring consent by a child over a certain age. Criminal sanctions for violations are 
normally contained within the body of the legislation. 
 
(i) Protection for victims of sexual abuse 
There appear to be no specific legal provisions aimed at protecting victims of sexual abuse. 
However, article 121 of the Constitution affords children the right to protection from the family, 
from the society and from the State. This provision also affords protection to vulnerable groups of 
children, including orphaned and abandoned children. In addition, article 6 of the Children’s Act 
provides that no child shall be subjected to negligent, discriminatory, violent and cruel treatment, 
and it states that any violation of these principles is punishable by law. 
 

Policies 

(a) Reproductive health services including abortion 
In Mozambique, the SRH Multisectoral Program has been established since 1999 (Geração Biz 
Programme). In addition, the National Policy and Strategy on Adolescents Reproductive Health dates 
back to 2001. There is also a Sexual and Reproductive Health National Policy 2011, while Youth-
Friendly Services have been established since 1999. 
 
A National Strategy for School Health and Adolescent and Youth Health (2016-2020/2024) was 
recently finalized by MoH and partners with UNFPA support (pending approval). The next step is 
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preparing an action plan and budget for its implementation. The Strategy includes the provision of 
ASRH services at health facility level, in schools and at community level.  
 
The Despacho Ministerial of August 2015, reminds the commitments to revitalize YFSs. Other 
existing policies and strategic documents include: Youth Policy (2013), which aims to ensure that 
young people have a long and healthy life; and the Strategic Plan of PGB (2014-17). 
 
In May 2016 a Decree was passed by Ministry of Education and Human Development (MoEHD) 
autorizing FP provision  in schools. Other existing policies and strategies include: 

 The National Strategic Plan for HIV and AIDS Response, 2015-2019 (PEN IV), which includes 
girls aged 10-14 and young women aged 15-24 among the populations to be emphasized. 

 The HIV/AIDS Communication Strategy, suggests specific types of messages to be 
disseminated at school. 

 
(b) Provision of education on sexuality and sexual health 
The National System Education Curriculum introduces topics on sexuality and HIV as from Grade 5 of 
Primary Education. A Holistic Curriculum on Sexuality Education (2015) is under preparation in 
accordance with the ESA Ministerial Commitment. 
 
(c) Sexual diversity 
National Labour Law is clear on non-discrimination based on sexual orientation. 
 
(d) Forced sterilization 
In terms of the Family Planning National Strategy, forced sterilization is not allowed. 
 
(e) Protection for victims of sexual abuse 
The Ministry of Health has a Strategic Plan for Prevention and Control of Trauma and Violence. 
 
(f) Gender-specific legal protection 
Gender-specific legal protection is provided for in the following laws, policies and strategies: 

 Constitution of Mozambique 2004 
 Gender Policy and Strategies for their Implementation, 2006 
 National plan for Prevention and Combat Violence against Women  2008-2012 
 Ministry of Health Gender Strategy 2009 
 Ministry of Education Gender Strategy 2011-2015 
 Domestic Violence Act 2009 
 Multisectoral Integrated Mechanism to assist women victims of violence 2012  
 Law nº 29/2009, on domestic violence against women  
 Law  nº 10/2004, Family Law, which protects women under traditional marriage 

 
(g) Policies for managing learner pregnancies 
Pregnant learners are not allowed to attend day lessons, only evening lessons (Despacho nr. 39 from 
the Ministry of Education). 
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(h) Sexual offences framework, including sexual abuse in schools and laws criminalizing 

consensual sex 
In addition to the Penal Code 2014, the Multisectoral Integrated Mechanism to Assist Women 
Victims of Violence, 2012, and the Multisectoral Plan of Action to Accelerate Prevention and 
Response to Violence Against Children (endorsed by four Ministries, namely Gender, Health, Interior 
and Justice), 2013-2018, have been adopted. 
 

Analysis 

 Although the age of consent to sexual activity for girls is established at 18 years, there 
appears to be no provision for the rape of boys under the age of 18. 

 It is encouraging that there is a uniform age of consent to marriage for both boys and 
girls (18 years), but it seems that customary practices allowing for early marriage still 
occur. 

 There are no provisions for consent to medical treatment by children, access to 
contraceptives, and confidentiality of the results of HIV testing. 

 It is commendable that Mozambique has recently become one of the few African 
countries that have adopted legislation to legalize abortion. There also appears to be 
increasing tolerance for sexual diversity. 

 The conscious transmission of HIV is criminalized; however, there appears to be no legal 
sanction for harmful cultural practices. 

 There is limited provision for the protection of victims of sexual abuse. Although 
pregnant learners appear to be accommodated, they are not allowed to attend classes 
during the day. It is encouraging to note that a holistic curriculum on sexual education is 
under preparation. 

  



71

 
 

70 | P a g e  
 

preparing an action plan and budget for its implementation. The Strategy includes the provision of 
ASRH services at health facility level, in schools and at community level.  
 
The Despacho Ministerial of August 2015, reminds the commitments to revitalize YFSs. Other 
existing policies and strategic documents include: Youth Policy (2013), which aims to ensure that 
young people have a long and healthy life; and the Strategic Plan of PGB (2014-17). 
 
In May 2016 a Decree was passed by Ministry of Education and Human Development (MoEHD) 
autorizing FP provision  in schools. Other existing policies and strategies include: 

 The National Strategic Plan for HIV and AIDS Response, 2015-2019 (PEN IV), which includes 
girls aged 10-14 and young women aged 15-24 among the populations to be emphasized. 

 The HIV/AIDS Communication Strategy, suggests specific types of messages to be 
disseminated at school. 

 
(b) Provision of education on sexuality and sexual health 
The National System Education Curriculum introduces topics on sexuality and HIV as from Grade 5 of 
Primary Education. A Holistic Curriculum on Sexuality Education (2015) is under preparation in 
accordance with the ESA Ministerial Commitment. 
 
(c) Sexual diversity 
National Labour Law is clear on non-discrimination based on sexual orientation. 
 
(d) Forced sterilization 
In terms of the Family Planning National Strategy, forced sterilization is not allowed. 
 
(e) Protection for victims of sexual abuse 
The Ministry of Health has a Strategic Plan for Prevention and Control of Trauma and Violence. 
 
(f) Gender-specific legal protection 
Gender-specific legal protection is provided for in the following laws, policies and strategies: 

 Constitution of Mozambique 2004 
 Gender Policy and Strategies for their Implementation, 2006 
 National plan for Prevention and Combat Violence against Women  2008-2012 
 Ministry of Health Gender Strategy 2009 
 Ministry of Education Gender Strategy 2011-2015 
 Domestic Violence Act 2009 
 Multisectoral Integrated Mechanism to assist women victims of violence 2012  
 Law nº 29/2009, on domestic violence against women  
 Law  nº 10/2004, Family Law, which protects women under traditional marriage 

 
(g) Policies for managing learner pregnancies 
Pregnant learners are not allowed to attend day lessons, only evening lessons (Despacho nr. 39 from 
the Ministry of Education). 
 

 
 

71 | P a g e  
 

 
(h) Sexual offences framework, including sexual abuse in schools and laws criminalizing 

consensual sex 
In addition to the Penal Code 2014, the Multisectoral Integrated Mechanism to Assist Women 
Victims of Violence, 2012, and the Multisectoral Plan of Action to Accelerate Prevention and 
Response to Violence Against Children (endorsed by four Ministries, namely Gender, Health, Interior 
and Justice), 2013-2018, have been adopted. 
 

Analysis 

 Although the age of consent to sexual activity for girls is established at 18 years, there 
appears to be no provision for the rape of boys under the age of 18. 

 It is encouraging that there is a uniform age of consent to marriage for both boys and 
girls (18 years), but it seems that customary practices allowing for early marriage still 
occur. 

 There are no provisions for consent to medical treatment by children, access to 
contraceptives, and confidentiality of the results of HIV testing. 

 It is commendable that Mozambique has recently become one of the few African 
countries that have adopted legislation to legalize abortion. There also appears to be 
increasing tolerance for sexual diversity. 

 The conscious transmission of HIV is criminalized; however, there appears to be no legal 
sanction for harmful cultural practices. 

 There is limited provision for the protection of victims of sexual abuse. Although 
pregnant learners appear to be accommodated, they are not allowed to attend classes 
during the day. It is encouraging to note that a holistic curriculum on sexual education is 
under preparation. 

  



72

NAMIBIA



73

Population Male Female
Adolescents 10-14 (%) 11.2 10.6

Youth 15-19 (%) 10.8 10.3

Youth 20-24 (%) 10 10

Adolescents and Youth 10-24 (%) 35.5

Education
Progression to secondary school (male,female) 95.1 96.7

Out of School Adolescents (male, female) 11.38 2.96

Gender Index Secondary Education 118

Use of mass media (male, female) 69.4

Completion rate at secondary school (male, female) 44

Employment
Labour force participation (male,female)

Youth unemployment rate (male, female) 40.4 56.5

Proportion of youth not in employment, education or training 10 11

Sexual and Reproductive Health
Adolescent Fertility Rate 35

Age at First Sex 17.1 18.6

Contraceptive Prevalence Rate, Modern

15-19 56

20-14 53.3

Unmet Need 28.6

Demand satisfied for modern family planning (male, female) 47

15-19 47

20-24 71

Females involved in decision-making for contraceptive use

15-19 80

20-24 80

Gender and Social Protection

Child Labour (male, female)

Sex before Age 15

15-19 (male, female) 13 7

20-24 (male, female) 13 4

Orphan Attendance Ratio 100

Pediatric AIDS infections (thousands) 16

Female Genital Mutilation/ Cutting

15-19

20-24

Sexual Violence

15-19 52.2

20-24 28.6

Age-mixing in sexual partnerships

15-19 6

20-24 7

Attitude toward wife-beating

15-19 30 28

20-24 24 27
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Laws 

 
(a) Ages of consent to sexual activity 
In terms of section 2 of the Namibian Combating of Rape Act (No 8 of 2000), the act of rape 
is committed if a person intentionally and under coercive circumstances commits a sexual 
act with another person. The term “sexual act” is widely defined and includes acts of 
penetration as well as “cunnilingus and any other form of genital stimulation”. Coercive 
circumstances include circumstances where the complainant is under 14 years of age and 
the perpetrator is more than three years older than the complainant. From this, it can be 
inferred that the age of consent to sexual activity (which would include acts of penetration 
and stimulation) is 14 years.106 The wording is gender-neutral, implying that the provisions 
would apply to all genders. 
 
(b) Ages of consent to marriage 
In Namibia, the ages of consent to marriage are governed by the Marriage Act (No 25 of 
1961). In terms of section 26 of this Act, no boy under the age of 18 and no girl under the 
age of 15 shall be able to contract a valid marriage except with the written permission of the 
Minister, where he or she considers such a marriage desirable. 
 
(c) Criminalization of consensual sexual activity among children 
As mentioned above, coercive circumstances as far as the offence of rape is concerned and 
as governed by the Combating of Rape Act (No 8 of 2000), include circumstances where the 
complainant is under 14 years of age and the perpetrator is more than three years older 
than the complainant. Namibian law therefore provides for an age differential of three years 
between two parties engaging in voluntary sexual activity (if there was any form of coercion, 
the offence of rape would be committed). Thus, criminalization occurs where the age gap is 
exceeded in respect of a child under the age of 14 years, even though the sexual activity 
might have been consensual. 
 
(d) Ages of consent to medical treatment, including treatment for HIV and access to 

contraceptive aids 
The Children’s Act (No 33 of 1960), which governs a variety of aspects relating to children 
and their rights in Namibia, has recently been repealed by the Child Care and Protection Act 
No 3 of 2015. The Act also repeals the Consent to Operations on Native Minors 
Proclamation (Proclamation 37 of 1943). In terms of section 220 of the Act, a child aged 14 
years or older may consent to medical intervention without the assistance of a parent or 
guardian if the child is of sufficient maturity and mental capacity to understand the nature 
of the intervention. Such a child may also consent to a surgical operation, but must be 
assisted by a parent, guardian or caregiver. The Minister of Gender Equality and Child 
Welfare may give consent in respect of a child who unreasonably refuses to give consent or 
who is unable to give such consent. 

Child Marriage

Married by Age 15 1.8

Married by Age 18 7

HIV/AIDS

HIV Prevalence

15-19 (male, female) 2 2.5

20-14 (male, female) 3.4 6.4

HIV Testing Behaviour

15-19 (male, female) 27.6 48.4

20-14 (male, female) 43.6 63.1

Condom Use at last high risk sex

15-19 (male, female) 82 67

20-14 (male, female) 82 68

Multiple Sexual Partners

15-19 (male, female) 5 2

20-14 (male, female) 14 4

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female) 51 56

20-14 (male, female) 51 68

HIV prevalence rate among pregnant women

15-19 2.5

20-24 6.4

CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary 100%

Secondary 100%

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 14 14

Minimum legal age of consent to marriage(male, female) 18 15

Legal status of abortion

Abortion is allowed to preserve mental health and  save the life of a women and preserve 
physical health
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Children over the age of 14 years may give consent to being tested for HIV without the 
consent of a third party, and those under the age of 14 may also do so, provided that the 
person who conducts the pre-test counselling is satisfied that the child is of sufficient 
maturity to understand the benefits, risks and social implications of the test (section 221). 
Section 222 makes counselling before and after HIV testing compulsory. The Act does not 
appear to contain any provisions governing access to contraceptive aids by children. 
 
 (e) Abortion 
Abortion in Namibia is restricted under the Abortion and Sterilization Act of South Africa 
(1975), which Namibia inherited at the time of Independence from South Africa in March 
1990. The Act only allows for abortion in cases of serious threat to the maternal or foetal 
health or when the pregnancy is a result of rape or incest.107 
 
(f) Sexual diversity 
Article 10(2) of the Constitution of the Republic of Namibia states that no person may be 
discriminated against on the grounds of sex, race, colour, ethnic origin, religion, creed or 
social or economic status. Discrimination on the grounds of sexual orientation is not 
provided for. 
 
(g) Criminalization of HIV transmission 
There do not appear to be specific legal provisions criminalizing the transmission of HIV. 
However, section 3(1)(a)(iii)(dd) of the Combating of Rape Act (No 8 of 2000) makes it an 
aggravating factor if a first offender convicted of rape committed the offence while knowing 
that he or she has been infected with any serious sexually transmitted disease. 
Imprisonment of 15 years may be imposed in such a case. In the case of a second or 
subsequent conviction, the convicted person infected with any serious sexually transmitted 
disease will face imprisonment of not less than 45 years. 
 
(h) Harmful cultural practices 
Some examples of harmful cultural practices in Namibia are the following: 

 Coerced initiation into womanhood (Sikenge) 
 Preparation for sex and sexual readiness testing (Kutamunwa) 
 Cutting and scarring young women’s bodies (Kupaza) 
 Drying out the vagina for “dry sex” (Kuomisa busali) 
 Coerced stretching of the labia minora (Malebe) 

Section 226(1) of the Child Care and Protection Act, 2015, states that a person may not 
subject a child to social, cultural and religious practices which are detrimental to his or her 
well-being. Section 226(4) goes further by adding that the Minister (of Gender Equality and 
Child Welfare) may, after consultation with interested parties, by regulation prohibit any 
social, cultural or religious practice, including any form of sexual initiation, which may be 
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detrimental to the well-being of children. The Bill empowers regulations to prescribe a 
penalty of N$10 000 imprisonment of two years, or both, in the case of violation. 
 
(i) Protection for victims of sexual abuse 
The Combating of Rape Act (No 8 of 2000) contains several provisions aimed at protecting 
victims of sexual or indecent assault. Section 5 has abolished the cautionary rule relating the 
evidence of complainants in cases of a sexual or indecent nature. In terms of section 6, no 
inference may be drawn from the fact that a complainant in such cases had failed to make 
previous consistent statements. Section 7 provides that no inference may be drawn from 
the period of delay between the commission of the sexual or indecent act and the laying of 
a complaint. Evidence of the psychological effects of rape is admissible in criminal 
proceedings and may be used to demonstrate, for the purpose of imposing an appropriate 
sentence, the extent of the mental harm suffered by the complainant (section 8). A duty is 
specifically placed on the prosecutor, in terms of section 9, to consult with the complainant 
in criminal proceedings of a sexual nature and to elicit all relevant information, including the 
complainant’s views on the granting of bail and conditions of such bail. The rights of the 
complainant in this respect have been augmented by amendments to section 60A of the 
Criminal Procedure Act (No 51 of 1977), which now require complainants in rape cases to be 
informed if the perpetrator is going to request release on bail and to be informed of all 
postponements. In addition, the Criminal Procedure Act contains the conventional 
requirements that criminal proceedings of a sexual nature involving children should be held 
in camera, and the prohibitions on the publication of information which may lead to the 
identification of the complainants in such cases. 
 
In addition, the Legal Assistance Centre (an NGO based in Windhoek) has as far back as 2005 
compiled and distributed a booklet108 which aims to provide the following professions with 
guidelines on the application of the Combating of Rape Act: police officials, prosecutors, 
magistrates, medical professionals, socials workers and counsellors. 
 

Policies 

(a) Policy and legal environment 
The Constitution of Namibia and the National HIV and AIDS policy, among other policy 
documents, emphasize the need to protect, respect and fulfil human rights of people living 
and affected by HIV and AIDS. To operationalize these constitutional provisions, Namibia 
has reviewed a number of policies and items of legislation to mainstream HIV and AIDS 
dimensions in terms of human rights, and accessing and utilization of services. Civil society 
organizations continue to play an important advocacy role in critical areas, including gender-
based violence, sexual abuse of women and girls, marginalization of key populations and 
equitable distribution of affordable HIV services. 
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Some policies relevant to the HIV response were developed prior to the National Strategic 
Framework (for HIV and AIDS 2010/2011 to 2015/2016), while others have been developed 
thereafter. Pre-NSF policies include the National Policy on HIV and Aids (2007), the National 
Health Policy Framework 2010-2020 (2010) and the National Blood Policy (2007). Post-NSF 
policies include the National Health Promotion Policy (2012) and the HIV Testing and 
Counselling (HTC) Strategy and Action Plan (2014). 109 
 
One of the key goals for the HTC Strategy is to ensure early identification of as many people 
with HIV as possible and link them successfully to prevention, care, and treatment services. 
HIV-negative clients should also be linked to prevention services including voluntary medical 
male circumcision (VMMC) services. This strategy has been developed to support HTC 
implementing partners and service providers to understand the programme’s key and 
effective priority activities that are likely to help reduce the incidence rate through reaching 
communities most vulnerable to HIV.110 
 
Namibia has established, consolidated and is continually strengthening the foundations for 
a non-discriminatory and stigmatizing environment by reviewing existing policies and 
legislation, developing capacity of service providers to respond effectively, and 
strengthening systems to support stigma and discrimination interventions at community 
and work place. Several public and private sector institutions have developed and are 
implementing HIV and AIDS workplace policies.111 
 
(b) HIV and AIDS Partnership Framework  
In September 2010, the governments of Namibia and the United States signed a five-year 
HIV and AIDS Partnership Framework that is aligned with the National Strategic Framework 
(for HIV and Aids 2010/2011 to 2015/2016). The Framework guides a shift in investments to 
further strengthen Namibian capacity and ownership, especially in the areas of human 
resources, and enhance the operation of national health care systems. Implementation of 
the Partnership Framework is overseen by a multi-sectoral steering committee chaired by 
representatives of the Namibia and United States governments. 
 
The Joint UN Team on HIV and AIDS, comprised of UN technical staff responsible for HIV and 
chaired by the UNAIDS Country Coordinator, meets on a monthly basis. It seeks to 
consolidate UN support to the national programme, in the context of the United Nations 
Partnership Framework (UNPAF). Private sector coordination is served by the Namibia 
Business Coalition on AIDS. Two umbrella organizations (NANGOF and NANASO) support 
civil society coordination. 
 
(c) Access to contraceptive aids 
Increase in condom distribution and use has been a key objective of Namibia’s National 
Strategic Framework (for HIV and AIDS 2010/2011 to 2015/2016), and both male and 
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female condoms have proved to be effective in preventing HIV, STI and unwanted 
pregnancy. Both male and female condoms have therefore been distributed for free 
through the public sector and by social marketing. 
 
Demographic and Health Survey statistics show that condom use among adolescents and 
young adults (15–25 years old) appears to have increased substantially over the years. 
However, studies also show that consistent use of condoms remains generally low, and this 
constitutes a major challenge. The main reported barriers to condom use include: lack of 
access, unequal gender relations, and alcohol and drug abuse. Shyness among youth and 
concerns about being seen to be ‘promiscuous’ by virtue of carrying a condom, particularly 
among young women, have also been highlighted as important barriers to condom use in 
studies conducted by UNICEF in Namibia in 2008 and 2011. The 2008 UNICEF study found 
that 25 percent of boys and girls in the sample did not know how to use a condom and/or 
were too embarrassed to put a condom on. A subsequent study undertaken in 2009 among 
schoolgirls reported that girls who carried condoms were labelled as ‘sex addicts’, and, as a 
result, only 40 percent of the sexually active girls carried condoms when they planned to 
have sex.112 
 
(d) Gender inequalities 
Analysis of the information presented in the “Report on Rapid Needs Assessment on 
Linkages and Integration of HIV and Sexual and Reproductive Health” (2011) reveals that 
gender inequalities are often rooted in cultural and economic practices and tend to increase 
the risk and vulnerability of women and men to HIV infection. These are associated with the 
low social status of women and girls, poverty and income inequality. These factors have 
pushed women in particular to engage in risky sexual behaviours, including transactional 
and commercial sex. Increased incidents of gender-based violence and sexual abuse are 
clear symptoms of gender inequality in Namibia. 
 
To address these challenges, a number of measures had been implemented:
113 

 The National Gender Policy (2010 – 2020) was revised in 2012 and a National Action 
Plan developed 

 The National Gender-Based Violence (GBV) Action Plan was finalized in 2012 
 The Ministry of Gender Equality and Child Welfare rolled out offices to support 

increased access to Women and Child Protection Units (WACPUs). WACPUs have 
been established in all the 13 regions 

 A Gender Committee has been established in Parliament 
 The Legal Assistance Centre continues to provide training and advocacy, including 

development of gender-related materials awareness and educational materials. 
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(e) Forced sterilization 
The Southern Africa Litigation Centre (SALC) and four other human rights organizations, 
concerned with documented cases of forced and coerced sterilization of women living with 
HIV and AIDS in Namibia, have requested the UN Human Rights Committee to raise this with 
the government of Namibia. SALC, joined by the Namibian Women’s Health Network 
(NWHN), International Community of Women Living with HIV (ICW), International 
Community of Women Living with HIV – Southern Africa (ICW-SA), and Her Rights Initiative, 
South Africa, have submitted a report to the Committee on this issue . 
 
Although Namibian law requires consent to be obtained before any medical procedure is 
carried out, including sterilization, there are documented cases in which consent was not 
adequately obtained because women were not fully informed of the their options and the 
consequences of the procedure, or were not in a position to give proper consent when 
asked. 
 
In 2012, the High Court in Namibia in LM and Others v Namibia, held that three HIV-positive 
women were sterilized without their informed consent in violation of their rights under 
Namibian law. This decision was upheld by the Supreme Court in November 2014. 
 
The organizations are requesting the Human Rights Committee to enquire from the 
government, among other things, the measures that have been taken to prevent further 
such cases; as well as to investigate and provide redress and a pathway to justice for those 
women who have been subjected to forced or coerced sterilization. 
 
(f) Managing learner pregnancies 
Namibia has recently adopted an Education Sector Policy for the Prevention and 
Management of Learner Pregnancy. It aims to decrease the number of learner pregnancies 
and increase the number of learner-parents who complete their education. This goal may be 
subdivided into the following points: 

 to increase learner education about sexual responsibility and sexual health to help 
prevent learner pregnancies; 

 to create a policy of inclusion and support for learners in cases where pregnancy has 
occurred; 

 to promote the continued education of pregnant learners, expectant fathers and 
learner-parents; 

 to promote shared responsibility for the pregnant learners, expectant fathers and 
learner-parents between themselves, the extended family, the school and other line 
ministries. 

 to promote participatory decision-making among all stakeholders. 
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(g)        Comprehensive Sexuality Education  
Regarding sexual and reproductive health, the policy requires schools to strive to ensure 
that learners, both boys and girls, are educated about the benefits of abstinence, the risks 
of engaging in sexual activity at a young age, appropriate use of contraception, and the right 
of both male and female learners to free and informed choice in respect of sexual matters. 
A trained and full-time Life Skills teacher is required to adequately fulfil this task. However, 
as an interim measure, the Principal should designate at least two specific teachers and/or 
teacher-counsellors for this task. All such personnel should be role models with whom 
learners can easily identify, and they should encourage active learner participation in 
discussing these issues. The lessons should include information on sexual and reproductive 
health, gender equality, mutual respect in relationships, self-esteem, assertiveness, 
empowerment, interpersonal communication skills, the right to sexual autonomy, and 
alcohol-related issues. Girls should be targeted for information on how to avoid placing 
themselves in situations of sexual vulnerability, such as by accepting gifts from older men. 
Boys should be targeted for information on girls’ rights to refuse sexual activities. Both boys 
and girls should be targeted for programmes which will help teach them that healthy 
relationships should not be based on financial/transactional considerations. Schools will be 
encouraged to supplement the Life Skills subject with additional life skills and sexual health 
programmes such as “Windows of Hope”, “My Future My Choice” and other programmes 
offered by non-governmental and community-based organizations, whenever possible. The 
Principal should work with the programme organizers on strategies to ensure that all 
learners participate. 
 
In addition, the policy requires schools to strive to ensure that the school and the school 
hostel environments are safe and that learners are free from sexual harassment or sexual 
abuse by learners, teachers or other staff. Any non-professional relationship or sexual 
involvement of a teacher with a learner, whether or not it results in pregnancy, will be 
considered to be a serious violation of the Code of Conduct for the Teaching Service. Failure 
to comply with the Code of Conduct must be dealt with in terms of Namibia’s Public Service 
Act. This means that the misconduct could lead to suspension followed by an enquiry, with 
the ultimate result being possible dismissal and criminal charges where the actions in 
question constitute a crime. 
 
In cases where learners become pregnant, the school should manage the situation by 
supporting pregnant learners, expectant fathers and learner-parents to combine 
continuation of their education with the responsibilities of parenthood without 
compromising the best interests of the infant or the learner. This process should be 
collaborative between the school, the pregnant learner, the expectant father and their 
families, and should involve participatory decision-making. 
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(e) Forced sterilization 
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(g)        Comprehensive Sexuality Education  
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Each situation should be assessed and evaluated individually, with sensitivity to the 
learner’s health, financial situation, options for childcare, family support or lack of support, 
the timing of the delivery in relation to the school calendar and the needs of the newborn 
child. The school should respect each learner’s right to confidentiality. To ensure that the 
best interests of the infant and pregnant learner/expectant father/learner-parents are met, 
the school should encourage efficient coordination among service providers. The aim of this 
policy is to ensure that the female learner who becomes pregnant and the male learner who 
shares responsibility for the pregnancy are treated as equally and fairly as possible. Due to 
the biological differences between learner-mothers and learner-fathers, the learner-mother 
will be excused from school for a period based on her health needs and the needs of the 
infant, while the learner-father will not be excused from school. The differential treatment 
of mothers and fathers in this policy is modelled on the similar approach taken in Namibia’s 
labour laws. It must be noted that the leave of absence provided for the pregnant 
learner/learner-mother is not in the nature of punishment and therefore need not be 
applied in the same way to the learner-father. It should also be noted that allowing the 
learner-father to remain in school does not mean that his role in parenting is being ignored. 
Schools should help both the mother and the father understand their different roles and 
responsibilities during this time. 
 

Analysis 

 The three-year age differential in respect of adolescents engaging in consensual 
sexual activity as a defence to prosecution is in line with modern legal development. 
The age of consent to marriage, without parental consent, which is established at 21 
years, seems rather high when measured against the age proposed in international 
instruments (18). 

 Namibia has comprehensive legal provisions governing consent to medical treatment 
and HIV testing by children. The provisions on pre- and post-testing counselling are 
commendable. However, there are no provisions on access to contraceptives. 

 Safe abortion is limited to instances where the mother’s health is endangered, or 
where pregnancy is the result of rape or incest. 

 There is adequate legal protection to combat harmful cultural practices, and to 
protect victims of sexual abuse. 

 Although there appears to be increased incidence of gender-based violence and 
sexual abuse, which are clear symptoms of gender inequality in Namibia, measures 
have been adopted to counter this. 

 The forced sterilization of women living with HIV that has taken place is a major 
concern and requires immediate attention. 

 The comprehensive policy on the management of learner pregnancies, focusing on 
both prevention and management, education on life skills and dealing with sexual 
transgressions by educators, is commended. 
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Population Male Female
Adolescents 10-14 (%) 6.0 6.0

Youth 15-19 (%) 5.0 5.0

Youth 20-24 (%) 4.0 4.0

Adolescents and Youth 10-24 (%) 32.9

Education
Progression to secondary school (male,female) 70.0 67.0

Out of School Adolescents (male, female)

Gender Index Secondary Education 110

Use of mass media (male, female) 77.9 70.9

Completion rate at secondary school (male, female) 3.0 3.0

Employment
Labour force participation (male,female) 68.0 73.0

Youth unemployment rate (male, female) 0.9 0.6

Proportion of youth not in employment, education or training 8.6 10.5

Sexual and Reproductive Health
Adolescent Fertility Rate 23.0

Age at First Sex

Adolescent Pregnancy Rate

Contraceptive Prevalence Rate, Modern

15-19 (Currently Married Only) 33.0

20-24 (Currently Married Only) 44.0

Unmet Need 13.9

Demand satisfied for modern family planning 

15-19 84.0

20-24 71.0

Females involved in decision-making for contraceptive use
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Gender and Social Protection

Child Labour (male, female) 27.0 35.0

Sex before Age 15

15-19 (male, female) 13.0 7.0

20-24 (male, female) 7.0 3.0

Orphan Attendance Ratio 91

Pediatric AIDS infections (thousands) 22

Female Genital Mutilation/ Cutting

15-19

20-24

Sexual Violence

15-19 15.0

20-24 25.0

Age-mixing in sexual partnerships

15-19 10.0

20-24 11.0

Attitude toward wife-beating

15-19 24.0 45.0

20-24 21.0 43.0

Child Marriage

Married by Age 15 1.0

Married by Age 18 7.0

HIV/AIDS

HIV Prevalence

15-19 (male, female) 0.3 0.9

20-14 (male, female) 1.0 1.8

HIV Testing Behaviour

15-19 (male, female) 29.0 61.0

20-14 (male, female) 55.0 59.0

Condom Use at last high risk sex

15-19 (male, female) 67.0 52.0

20-14 (male, female) 72.0 51.0

Multiple Sexual Partners

15-19 (male, female) 1.0 1.0

20-14 (male, female) 4.0 1.0

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female) 60.0 62.0

20-14 (male, female) 66.0 68.0

HIV prevalence rate among pregnant women

15-19 0.9

20-24 1.8
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Laws 

 
(a) Ages of consent to sexual activity 
Section 1 of Law No 27/2001, relating to Rights and Protection of the Child against Violence, 
defines a child as anybody aged below 18 years. It means that the age of consent to sexual 
activity in the country is 18 years and consequently “any sexual relations with a child, 
whatever the means or methods used, are considered as rape.”114 

(b) Ages of consent to marriage 
Section 171 of the Civil Code in Rwanda states that males and females under the age of 21 
years cannot enter into marriage. 

However, the flexibility of this rule clearly appears in the second paragraph of Section 171, 
as the Minister of Justice or his delegate is invested with the power to waive the age 
requirement and allow a marriage between a couple under 21 years of age.   

Following the provisions of Section 47 of the law relating to Rights and Protection of the 
Child against Violence, any conjugal co-habitationof a boy and girl where one of the two or 
both of them are below the age of 21 is considered premature marriage. In addition, the 
second paragraph of this section mentions that ‘forced marriage is any marriage of a 
girl/boy of less than 21 years and without his/her consent.’ This crime is severely punished 
by Section 48 Section. The severity of the sanction depends on whether or not the child is 
above 18 years of age or not: 

“Anybody who lives with or attempts to live with a child of less than 18 years of 
age as a husband or wife, shall receive the same sentence as one who has 
committed child rape. 

In case that child is above 18 years of age but less than 21, the person that lived 
with or attempted to live with the child contrary to section 47 of this law, shall be 
sentenced to imprisonment of between six months and two years and pay a fine of 
between 50,000  and 100,000 francs.” 

The sanction does not target only people living or attempting to live with the child, but also 
those having facilitated such a situation to happen. On this account, Section 48 of the above 
law sentences to imprisonment of between six months and five years and a fine between 
20,000 and 100,000 francs, anyone who would have played a role in child’s premature or 
forced marriage. This penalty is reinforced to an imprisonment of between one year and 
five years and a fine of between 40,000 and 100,000 francs if it happens that the person 
who has played a role in a child’s premature or forced marriage is a parent or guardian of 
that child. (Section 50). 

 

CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary

Secondary

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 18 18

Minimum legal age of consent to marriage(male, female) 21 21

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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(c) Criminalization of consensual sexual activity among children 
It is not certain whether consensual sexual activity among children is addressed by 
legislation in Rwanda. However, for this particular case, it is still possible to keep in mind the 
provision of Section 47 of the law relating to Rights and Protection of the Child against 
Violence that considers any conjugal living together of a boy and girl where one of the two 
or both of them are below the age of 21 as premature marriage. 

(d) Ages of consent to medical treatment, including treatment for HIV and access to 
contraceptive aids 
Section 41 of the Rwandan Constitution states that all citizens have rights and duties 
relating to health. The State has the duty of mobilizing the population for activities aimed at 
promoting good health and to assist in the implementation of these activities. It is assumed 
that the reference to “all citizens” obviously contemplates everyone including, male, 
female, adults and children. With special attention to the age of consent to medical 
treatment, including treatment for HIV, it is currently reported that in Rwanda “the 
minimum legal age for having an HIV test and/or accessing sexual and reproductive health 
services without parental and partner consent is 15 years.”115 

Section 3 of the law relating to Rights and Protection of the Child against Violence is more 
specific when it comes to a child’s right to health. Section 14 ensures respect for the rights 
of a child in terms of his/her welfare including good living conditions, health care and 
education so as to allow the child to develop physically, in his/her thinking ability, 
intellectually, culturally, and in life in general. 

(e) Reproductive health services including abortion 
Under Sections 325 and 236 of the Rwandan Penal Code, the prohibition of abortion 
remains the principle. Section 325 makes it an offence, subject to imprisonment, for anyone 
who through beverage, food, medicines, violence or any other mean deliberately terminates 
a woman’s pregnancy. The amount of penalties varies depending on whether the pregnant 
woman had given consent. In the first scenario, the applicable sentence is two to five years 
in prison. In the second one, the penalty is five to 10 years. In a case where the process of 
abortion leads to the death of the pregnant woman, the sentence is aggravated and the 
degree of severity of this sanction depends also on whether the pregnant woman (who is 
now dead) had given consent or not. If the perpetrator of the illegal abortion is a doctor or if 
his profession is linked to medical, veterinary or pharmaceutical professions, then he is 
subject to a suspension for up to five years, and in case of recurrence, to permanent 
suspension. 

However, the penalty is not limited only to the perpetrator of the illegal abortion, as it is 
also applicable to the pregnant woman found guilty for attempting or giving consent or 
deliberately undertaking the abortion. In such a case, she can be sentenced to two to five 
years in prison. 
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However, as in many countries, the principle of prohibition of abortion in Rwanda is not an 
absolute one. There is a clear exception contained in Section 327 of the Penal Code 
concerning a case where the woman’s health or life is at stake. In such a situation, a safe 
abortion is allowed, provided that it is confirmed by two medical doctors and performed by 
a medical doctor 

(f) Sexual diversity 
The concept of sexual diversity is connected to the idea of tolerance captured under the 
prohibition against discrimination. Section 54 of the Constitution of Rwanda states that 
political organizations are prohibited from discriminating on the basis of race, ethnicity, 
tribe, clan, region, sex, religion or any other division which may give rise to discrimination. 
In this provision, the word “sex” is to be understood as referring to “gender” but it also 
probably refers to “sexual orientation.” The reason for such interpretation is that the Penal 
Code in Rwanda is silent on the issue of whether consensual same-sex sexual activity is 
illegal and, based on some recent developments,116 it appears that it might not be illegal as 
sexual orientation is “a private matter, not state business.” 

In November 2009, the parliament considered an amendment which would result in the 
criminalization of consensual same-sex acts, relationships and outreach to the gay and 
lesbian community. Following a successful advocacy campaign, the Minister of Justice 
condemned international reports that his government intended to criminalize homosexual 
acts, saying that sexual orientation was “a private matter, not state business.” 
Subsequently, section 217 dealing with same-sex activity was withdrawn from the 
parliamentary agenda.117 
 
(g) Criminalization of HIV transmission 
Whereas no laws criminalizing HIV exposure or transmission in African countries existed at 
the turn of the 21st century, now some 25 African countries criminalize ‘wilful’ HIV exposure 
or transmission. Many of the recent laws are based on a model law developed by Action for 
West Africa Region–HIV/AIDS (AWARE–HIV/AIDS) at a 2004 workshop in N’Djamena, Chad. 
AWARE–HIV/AIDS receives funding from the United States Agency for International 
Development (USAID). The N’Djamena model law was conceived as human rights legislation, 
with many of its provisions touted as protecting women’s rights.118 

In Rwanda, even though the law does not expressly refer to HIV, section 29 of Law No 
59/2008 of 10 September 2008on the Prevention and Punishment of Gender-based 
Violence allows for the prosecution of any person “intentionally transmitting a terminal 
disease by sexual way to someone else” with a penalty of life imprisonment. 

(h) Harmful cultural practices 
The Rwandan legislation is silent on some harmful cultural practices, such as female genital 
mutilation, which according to some reports does not exist in the country. However, the 
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elongation of the labia minora is a local practice and is classified as a Type IV female genital 
mutilation by the World Health Organization. Within the Rwandan context, the elongation 
of the labia minora using botanicals is  meant to increase male and female pleasure.119 

Some cultural practices often include marriage among members of the same family. In 
Rwanda, Sections 100 et seq. of the Civil Code expressly prohibit marriage among blood 
relatives. 

(i) Protection for victims of sexual abuse 
There are many provisions protecting victims of sexual abuse in Rwanda. With regard to 
children, section 34 et seq. of Law No 27/2001 relating to Rights and Protection of the Child 
against Violence provide that anybody who rapes a child who is between 14 years and 18 
years of age shall be sentenced to imprisonment of between 20 years and 20 years and be 
fined between 100,000 and 500,000 francs. If the child is below 14 years of age, the 
sentence should be life imprisonment and a fine between 100,000 to 200,000 francs. The 
offender can even be sentenced to death if the child was infected with an incurable disease. 
If the crime of raping a child is committed by a parent, a guardian, a government official, a 
religious leader, a security officer, a medical officer, an educational officer, a trainee or 
anyone using his or her professional power over the child, this crime is, following the 
provisions of Section 36, punishable by life imprisonment and a fine of between 100,000 
and 200,000 francs. 

Another set of legislative provisions protecting victims of sexual abuse is set out in the law 
on prevention and punishment of gender-based violence. Section 16, concerning the 
Penalty for Rape, states that any person who is guilty of rape shall be liable to imprisonment 
of 10  to 15 years. Where rape has resulted in a bodily or a mental illness, the person guilty 
of rape shall be liable to imprisonment of 15 to 20 years and the medical care fees for the 
person raped shall be borne by him/her. Where rape has resulted in a terminal illness or 
death, the guilty person shall be liable to life imprisonment. These provisions are not about 
protecting a specific category of people, but are applicable to any person, adult or child, 
male or female. The mechanisms for protecting victims of sexual abuse in Rwanda also 
protect married people. On this account, section 5 on of the law on prevention and 
punishment of gender-based violence has introduced the concept of “conjugal rape.”This 
section provides that both spouses have equal rights as to sexual intercourse, reproductive 
health and family planning. It is forbidden to have sex with one’s spouse without that 
spouse’s consent.   

In Rwanda, protecting the victims of sexual abuse is also guaranteed by the Penal Code, 
especially in its sections 358 to 360 on indecent assault and rape. In this case, the sentence 
can stretch from one to 15 years in prison to the death penalty, particularly when the victim 
was below 16 years of age and has died following assault or rape. 
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(j) Gender-specific legal protection 
Section 32 of Law N°59/2008 of 10 September 2008on the Prevention and Punishment of 
Gender-based Violence defines gender-based violence as any act that results in bodily, 
psychological, sexual or economic harm to somebody and which are perpetrated because 
they are female or male. Such acts results in the deprivation of freedom and negative 
consequences. This violence may be exercised within or outside households. 

Policies 

(a) Reproductive health services including abortion 
The Ministry of Gender and Family Promotion published an Integrated Child Policy in 2011. 
However, where the government commits to a wide range of health and related services 
for children and makes mention of access to HIV and AIDS services, it does not address 
sexual reproductive services for children.120 

The reproductive health policy in Rwanda revolves around six points: 

 safe motherhood/child health (SM/CH); 

 family planning (FP); 

 prevention and treatment of genital infections (STIs/HIV/AIDS); 

 adolescent reproductive health (ARH); 

 prevention and management of sexual violence; and 

 social changes to increase women’s decision-making power.121 

The Rwanda Ministry of Health has developed a National Adolescent Sexual and 
Reproductive Health and Rights Policy 2011-2015, accompanied by a comprehensive 
National Adolescent Sexual and Reproductive Health and Rights Strategic Plan 2011-2015. 
The Policy and Strategic Plan applies to young adolescents, aged 10 to 14 years, older 
adolescents aged 15 to 19 years, and young adults aged 20 to 24 years.122 Both the Policy 
and the Strategic Plan emphasize that they are rights-based. The National Adolescent Sexual 
and Reproductive Health and Rights Policy states that the importance of adolescent sexual 
and reproductive health, family planning, and birth control is not limited to services and 
that these must be seen as fundamental rights.123 

According to the National Adolescent Sexual and Reproductive Health and Rights Policy, 
there are services available for children through school-based reproductive health 
education, Youth-Friendly Centres, peer education programmes, HIV counselling, and mass 
media activities targeted at children. Despite these services, children reported to have the 
following challenges: 
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male or female. The mechanisms for protecting victims of sexual abuse in Rwanda also 
protect married people. On this account, section 5 on of the law on prevention and 
punishment of gender-based violence has introduced the concept of “conjugal rape.”This 
section provides that both spouses have equal rights as to sexual intercourse, reproductive 
health and family planning. It is forbidden to have sex with one’s spouse without that 
spouse’s consent.   

In Rwanda, protecting the victims of sexual abuse is also guaranteed by the Penal Code, 
especially in its sections 358 to 360 on indecent assault and rape. In this case, the sentence 
can stretch from one to 15 years in prison to the death penalty, particularly when the victim 
was below 16 years of age and has died following assault or rape. 
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(j) Gender-specific legal protection 
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for children and makes mention of access to HIV and AIDS services, it does not address 
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 prevention and treatment of genital infections (STIs/HIV/AIDS); 
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 prevention and management of sexual violence; and 
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The Rwanda Ministry of Health has developed a National Adolescent Sexual and 
Reproductive Health and Rights Policy 2011-2015, accompanied by a comprehensive 
National Adolescent Sexual and Reproductive Health and Rights Strategic Plan 2011-2015. 
The Policy and Strategic Plan applies to young adolescents, aged 10 to 14 years, older 
adolescents aged 15 to 19 years, and young adults aged 20 to 24 years.122 Both the Policy 
and the Strategic Plan emphasize that they are rights-based. The National Adolescent Sexual 
and Reproductive Health and Rights Policy states that the importance of adolescent sexual 
and reproductive health, family planning, and birth control is not limited to services and 
that these must be seen as fundamental rights.123 

According to the National Adolescent Sexual and Reproductive Health and Rights Policy, 
there are services available for children through school-based reproductive health 
education, Youth-Friendly Centres, peer education programmes, HIV counselling, and mass 
media activities targeted at children. Despite these services, children reported to have the 
following challenges: 
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 Inability to access condoms and limitations on condom availability, especially 
at school; 

 Inadequate knowledge about sexual and reproductive health rights and 
services and a lack of appropriate places to seek related information; 

 Limited access to contraceptives; 
 Sexual violence; and 
 Sexual manipulation by peers and parents.124 

The Policy and Strategic Plan recognizes that adolescents are not a homogenous group and 
that services should be age appropriate, gender sensitive and culturally sensitive to the 
Rwandan context. To this end, it proposes a core package including the following: 

 Information and counselling on adolescent sexual and reproductive health 
and rights, including sexuality and the stages of sexual development, family 
planning, HIV and AIDS, sexually transmitted infections, sex and gender-
based violence, risky behaviour such as alcohol abuse, and post-abortion 
care; 

 Information, counselling and access to family planning methods which is 
aimed at teaching adolescents about the importance of planning their 
families and to provide family planning methods, including emergency 
contraceptives; 

 Youth-friendly, antenatal care, skilled attendance at delivery and postnatal 
care; 

 Youth-friendly, voluntary counselling and testing for HIV and other STI; 
 Information, counselling and vaccination against cervical cancer; 
 Youth-friendly prevention and management of gender-based violence; 
 Prenuptial consultation in order to prepare young adults for family planning, 

positive and negative cultural practices, and pre-marriage medical testing and 
counselling; 

 Prenatal consultation, which should include child-friendly services to teen 
mothers; and 

 Life skills education.125 

The National Adolescent Sexual and Reproductive Health and Rights Strategic Plan 2011 – 
2015 sets out how the Policy will be practically implemented, including costing and 
budgeting for services.126 

Rwanda also has a National Manual for Adolescent Sexual and Reproductive Health in 
Rwanda, which is a practical manual for service providers. The manual sets out to harmonize 
and rationalize the provision of youth-friendly services to meet the needs and demands of 
young people. The manual outlines the role of the health sector in addressing Adolescent 
Sexual and Reproductive Health concerns.127 
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(b) Sexual diversity 
Homosexuality is not illegal in Rwanda, but due to the cultural resistance to its existence 
and strict societal norms against it, there is a dearth of information regarding sexual 
minorities. There is no concrete data available about sexual groups such as homosexuals 
and commercial sex workers. The National Adolescent Sexual and Reproductive Health 
Policy explicitly aims to include and target sexual minorities among adolescents and young 
adults in order to improve access to services.128 

(c) Provision of education on sexuality and sexual health 
The Integrated Child Policy makes provision for extensive sexual and reproductive health 
education, including school-based education, community-based education through social 
workers and so on, such that children are educated on sexuality and reproductive health 
and early pregnancies can be avoided. 

Adolescents will be made aware of their rights to protection against underage marriage, 
abuse and exploitation. Pregnant adolescents will be supported in their pregnancy with 
adequate care, pre-, ante- and postnatal services. Appropriate strategies will be developed 
for assisting adolescent mothers in taking care of their children and/or in finding alternative 
care arrangements for their children.129 

The National School Health Policy emphasizes an age-appropriate and culturally relevant 
approach to teaching about sex, and recognizes that sexuality education tends to lead to 
later sexual debut and healthy sexual behaviour. The Policy also recognizes the importance 
of the school community for encouraging children to discuss issues related to sexuality and 
to increase parent-child-teacher communication. The policy also states that it is a priority to 
education teachers and students regarding gender-based violence, early pregnancy and 
gender inequality. 130 

Whilst all these issues are listed in the policy, there are no concrete provisions relating to 
how these issues will be practically managed or how they will be included in the curriculum. 

(d) National AIDS plans with focus on addressing stigma and discrimination 
The Rwandan National Strategic Plan on HIV and AIDS 2009-2012, provides the following 
strategy for preventing new HIV infections through sexual transmission: 

•  Redefining the priority target groups and most at risk populations, based on the 
most up-to-date epidemiological information, and strategies are tailored to the 
specific needs of different population groups. 



93

 
 

92 | P a g e  
 

 Inability to access condoms and limitations on condom availability, especially 
at school; 

 Inadequate knowledge about sexual and reproductive health rights and 
services and a lack of appropriate places to seek related information; 

 Limited access to contraceptives; 
 Sexual violence; and 
 Sexual manipulation by peers and parents.124 

The Policy and Strategic Plan recognizes that adolescents are not a homogenous group and 
that services should be age appropriate, gender sensitive and culturally sensitive to the 
Rwandan context. To this end, it proposes a core package including the following: 

 Information and counselling on adolescent sexual and reproductive health 
and rights, including sexuality and the stages of sexual development, family 
planning, HIV and AIDS, sexually transmitted infections, sex and gender-
based violence, risky behaviour such as alcohol abuse, and post-abortion 
care; 

 Information, counselling and access to family planning methods which is 
aimed at teaching adolescents about the importance of planning their 
families and to provide family planning methods, including emergency 
contraceptives; 

 Youth-friendly, antenatal care, skilled attendance at delivery and postnatal 
care; 

 Youth-friendly, voluntary counselling and testing for HIV and other STI; 
 Information, counselling and vaccination against cervical cancer; 
 Youth-friendly prevention and management of gender-based violence; 
 Prenuptial consultation in order to prepare young adults for family planning, 

positive and negative cultural practices, and pre-marriage medical testing and 
counselling; 

 Prenatal consultation, which should include child-friendly services to teen 
mothers; and 

 Life skills education.125 

The National Adolescent Sexual and Reproductive Health and Rights Strategic Plan 2011 – 
2015 sets out how the Policy will be practically implemented, including costing and 
budgeting for services.126 

Rwanda also has a National Manual for Adolescent Sexual and Reproductive Health in 
Rwanda, which is a practical manual for service providers. The manual sets out to harmonize 
and rationalize the provision of youth-friendly services to meet the needs and demands of 
young people. The manual outlines the role of the health sector in addressing Adolescent 
Sexual and Reproductive Health concerns.127 

 
 

93 | P a g e  
 

 

(b) Sexual diversity 
Homosexuality is not illegal in Rwanda, but due to the cultural resistance to its existence 
and strict societal norms against it, there is a dearth of information regarding sexual 
minorities. There is no concrete data available about sexual groups such as homosexuals 
and commercial sex workers. The National Adolescent Sexual and Reproductive Health 
Policy explicitly aims to include and target sexual minorities among adolescents and young 
adults in order to improve access to services.128 

(c) Provision of education on sexuality and sexual health 
The Integrated Child Policy makes provision for extensive sexual and reproductive health 
education, including school-based education, community-based education through social 
workers and so on, such that children are educated on sexuality and reproductive health 
and early pregnancies can be avoided. 

Adolescents will be made aware of their rights to protection against underage marriage, 
abuse and exploitation. Pregnant adolescents will be supported in their pregnancy with 
adequate care, pre-, ante- and postnatal services. Appropriate strategies will be developed 
for assisting adolescent mothers in taking care of their children and/or in finding alternative 
care arrangements for their children.129 

The National School Health Policy emphasizes an age-appropriate and culturally relevant 
approach to teaching about sex, and recognizes that sexuality education tends to lead to 
later sexual debut and healthy sexual behaviour. The Policy also recognizes the importance 
of the school community for encouraging children to discuss issues related to sexuality and 
to increase parent-child-teacher communication. The policy also states that it is a priority to 
education teachers and students regarding gender-based violence, early pregnancy and 
gender inequality. 130 

Whilst all these issues are listed in the policy, there are no concrete provisions relating to 
how these issues will be practically managed or how they will be included in the curriculum. 

(d) National AIDS plans with focus on addressing stigma and discrimination 
The Rwandan National Strategic Plan on HIV and AIDS 2009-2012, provides the following 
strategy for preventing new HIV infections through sexual transmission: 

•  Redefining the priority target groups and most at risk populations, based on the 
most up-to-date epidemiological information, and strategies are tailored to the 
specific needs of different population groups. 



94

 
 

94 | P a g e  
 

•  The strategies place a particular emphasis on the participation of the different 
population groups in identifying the main factors placing them at risk, and in 
defining the most appropriate community responses. 

•  Strategies have been defined so as to ensure that HIV prevention programmes 
are comprehensive, with the different components (such as education, 
communication, skills building, clinical service provision, access to commodities, 
and sexual and reproductive health) effectively linked up rather than being 
delivered in a fragmented or vertical manner.  

 Informing people about HIV and AIDS, and increasing their ability to act on that 
information, will be complemented by improved access to services. Availability 
of HIV testing, STI treatment and condoms will be expanded.. 

 Making HIV testing and condoms accessible to young people that need them is a 
key strategy  for instance, through training for “youth friendliness” or 
integration of services into youth centres. A particular emphasis will be the 
promotion and provision of couple counselling and testing for HIV, as an entry 
point for focused prevention work with people living with HIV and with sero-
discordant couples. 131 

The following guidance focuses on preventing stigma and discrimination, and includes: 

 Addressing the causes of stigma. Stigma and denial have played a central role 
in the spread of HIV. However, stigma and shame are not just attached to 
HIV, but to sexual activity in general, and also to STIs. Hence, it is difficult to 
tackle HIV stigma while maintaining judgmental attitudes to sex. 

 Ensuring continuity of HIV prevention interventions and services. Many of the 
interventions and services that people need to protect themselves from HIV 
need to be continuously available – especially condoms (24) and STI 
treatment. Behaviour-change communication should be provided in a 
continuous way, as peoples’ attitudes and circumstances change over time. 

 Ensuring that intensive prevention programmes primarily reach the most at 
risk groups, while continuing to implement broader strategies for the general 
population. 

(e) Forced sterilization 

Information not available. 

(f) Protection for victims of sexual abuse 
Sexual violence is defined as any act by a person using force, intimidation or coercion (as in 
the case of rape of little girls) to impose unwanted sexual relations on another person. This 
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can be rape, conjugal violence, forced marriage, forced sex work etc. These acts, whether 
performed within the family, in the community, or in the workplace, result in negative 
consequences for the victims’ physical, mental and social health, and prevent them from 
enjoying their rights and liberties. 

In Rwanda, sexual and domestic violence constitute a major public health problem. Their 
prevention and management are included in the reproductive health priority components. 
In order to prevent and eradicate sexual and domestic violence, and offer care to the 
victims, the national reproductive health policy has set the objective of reducing cases of 
violence within households and the community through community involvement. To this 
end, the national reproductive health policy advocates the following strategies: 

 Design a protocol to address sexual and domestic violence. This protocol will 
ensure coordination and broad dissemination among all the actors. 

 Integrate interventions on behalf of victims of violence in the services 
package offered at the health centre, particularly by providing the victims 
with rehabilitation and support services, including guaranteed confidential 
counselling and adequate care in the area of mental health services. 

 Establish a national advocacy programme with authorities at all levels of the 
administrative and political apparatus. 

 Establish mechanisms for the prevention of sexual and domestic violence, in 
collaboration with the relevant ministries, United Nations agencies, NGOs 
and other associations. 

 Mobilize communities in campaigns condemning violence against women and 
young girls. 

 Enforce the law against perpetrators of such violence, including violence in 
time of war. 

 Improve the capacity of providers and supervisors providing aid to victims. 

 Establish a follow-up system for sexual and domestic violence. 

 Raise the awareness of communities and law enforcement agents in caring 
for victims of sexual and domestic violence. 

 Elaborate and operationalize coordination mechanisms of the actors.132 
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In Rwanda, sexual and domestic violence constitute a major public health problem. Their 
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In order to prevent and eradicate sexual and domestic violence, and offer care to the 
victims, the national reproductive health policy has set the objective of reducing cases of 
violence within households and the community through community involvement. To this 
end, the national reproductive health policy advocates the following strategies: 

 Design a protocol to address sexual and domestic violence. This protocol will 
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 Integrate interventions on behalf of victims of violence in the services 
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counselling and adequate care in the area of mental health services. 

 Establish a national advocacy programme with authorities at all levels of the 
administrative and political apparatus. 

 Establish mechanisms for the prevention of sexual and domestic violence, in 
collaboration with the relevant ministries, United Nations agencies, NGOs 
and other associations. 

 Mobilize communities in campaigns condemning violence against women and 
young girls. 

 Enforce the law against perpetrators of such violence, including violence in 
time of war. 

 Improve the capacity of providers and supervisors providing aid to victims. 
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(g) Policies for managing learner pregnancies 
The Girls’ Education Policy developed by the Minister of Education provides specific 
commitments by the Government in respect of education regarding sexual and reproductive 
health. In addition, it recommends measures to prevent teenage pregnancy but also to 
encourage re-enrolment of learner-mothers as soon as possible.133 

In addition, the national health policy established a list of safe motherhood services that 
should be made available and integrated in health facilities throughout the country. These 
include: 

 Prenuptial consultations, antenatal consultations, obstetrical care (non-urgent 
and urgent, including post-abortion care), neonatal follow-up and maternal 
follow-up after delivery 

 Postnatal consultations, post-partum care at the maternity ward (in the short 
term) and ambulatory care (in the longer term), which, however, are nearly 
non-existent 

 Antenatal consultations 

 Obstetrical care, available at nearly all health facilities 

 Family planning, which has been irregularly provided due to insufficient 
training of clinic staff and inadequate integration of this component in other 
reproductive health services 

 HIV/AIDS control (which has been improving, though coordination needs 
strengthening) 

 Child health, integrated at the level of health facilities; however, this has not 
been coordinated at the central level (immunizations, nutrition)134 

(h)    Sexual offences framework, including sexual abuse in schools 
Youth-friendly prevention and management of gender-based violence forms part of the 
core package of services set out in the National Adolescent Sexual and Reproductive Health 
Rights Policy. The following aspects of treatment of child victims should be given special 
consideration: 

 If possible, the clinical examination of an adolescent GBV victim should be conducted 
by a provider of the same sex. If this is not possible, a person of the same sex should 
accompany the victim during the physical examination. 

 Vaginal speculum examination might be traumatic for the immature adolescent and 
should never be used in pre-pubertal girls. If a speculum examination is indicated 
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(for example, suspicion of a vaginal injury or foreign body), the girl should be 
referred for specialist care. 

 All staff, including registration clerks, guards, and cleaners, should be non-
judgmental and should be aware of the need to ensure the privacy and respect the 
dignity of the victim. 

 Services for adolescent GBV victims should be confidential; parental consent should 
not be required. 

 Health workers should understand that sexual violence may also happen to boys and 
that male survivors should receive the same level of clinical care and respect that 
female survivors receive.135 

Analysis 

 Rwanda has some excellent examples of good practice in respect of developing a 
comprehensive sexual and reproductive health and rights policy that is rights-based 
and acknowledges adolescents’ rights to adequate services. The National Sexual and 
Reproductive Health and Rights Policy, with the accompanying Strategic Plan, 
promises effective implementation of services for adolescents. The Policy and 
Strategic Plan includes a situational analysis which recognizes the reality that 
children are sexually active from a young age, below the age of consent. However, 
there is a contradiction that the age of consent is 18 albeit it is recognized that 
children are sexually active from a much younger age. There is also a contradiction in 
the provision of post-abortion services while  

 safe abortion is illegal. It is positive that there is access to services after an illegal 
unsafe abortion in order to protect the girl child from health complications, but the 
protection is limited as the girl child may be subject to criminal prosecution for 
consenting to an abortion. 

 Despite the significant roll-out of sexual and reproductive health and rights services, 
including HIV testing services and a clear policy statement regarding children’s right 
to services, it is not clear that a child may consent to her own medical treatment, 
including contraceptive treatment. While the Policy and Strategic Plan aims to 
broaden access to contraceptives, condoms and emergency contraceptive services, 
the law does not seem to explicitly state that children may consent without parental 
assistance. In the absence of clear enabling legislation, there may be arbitrary 
implementation on the ground and some children may be refused access to services 
if they do not have parental consent. 

 The law in Rwanda is comprehensive in respect of protecting children from sexual 
abuse and includes appropriate criminal sanctions. In addition, the National Sexual 
and Reproductive Health and Rights Policy highlights practical matters related to 
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including HIV testing services and a clear policy statement regarding children’s right 
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the law does not seem to explicitly state that children may consent without parental 
assistance. In the absence of clear enabling legislation, there may be arbitrary 
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if they do not have parental consent. 
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sexual abuse that must be given particular consideration by practitioners, including 
sensitivity during the medical examination, a child-friendly non-judgmental approach 
by all staff, including administrative and support staff, confidentiality and gender 
sensitivity. 

 There is an urgent need for research in respect of sexual minority groups and 
measures required for their protection. Despite the defeat of a proposed law to 
criminalize homosexuality in 2009, there is still cultural resistance and prejudice 
against sexual minorities, which inhibits their access to services. The rights-based 
approach to sexual and reproductive health and rights should be extended to 
explicitly include sexual minorities. 

 The National School Health Policy recognizes the need for education on sexuality, 
family planning and reproductive health, but it is vague and is mostly comprised of 
policy statements. It does not commit to the provision of comprehensive education 
on, and access to, sexual and reproductive health and rights at school. The lack of 
commitments extends to education and services related to gender-based violence at 
school. 

 Although it is important that everyone in Rwanda has equal access to basic 
information and services such as HIV testing and condoms, there is undoubtedly a 
case for targeting specific HIV prevention programmes to certain groups who are at 
highest risk. Programmes aimed at reaching most at risk groups should take into 
account not just the immediate behavioural risk factors, such as high numbers of 
partners and unsafe sex, but also issues such as marginalization and stigmatization, 
which may be a barrier to  accessing HIV prevention services.136 

 There are inclusive safe motherhood services available, including pre- and postnatal 
health services, for adolescent pregnant girls. In addition, the Girls’ Education Policy 
recommends that measures should be put in place to encourage re-enrolment of 
learner-mothers as soon as possible. However, as with the National School Health 
Policy, there is no commitment to practical enabling measures included in the Girls’ 
Education Policy that would assist girls in re-enrolling after the pregnancy. 
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Population Male Female
Adolescents 10-14 (%) 5 5

Youth 15-19 (%) 5 5

Youth 20-24 (%) 5 5

Adolescents and Youth 10-24 (%) 26

Education
Progression to secondary school (male,female) 95.1 96.7

Out of School Adolescents (male, female) 41.7 8.1

Gender Index Secondary Education 107

Use of mass media (male, female)

Completion rate at secondary school (male, female) 18

Employment
Labour force participation (male,female) 30 24

Youth unemployment rate (male, female) 53.4 64.8

Proportion of youth not in employment, education or training 28.9 33.9

Sexual and Reproductive Health
Adolescent Fertility Rate 40

Age at First Sex 18.4 18.4

Contraceptive Prevalence Rate, Modern

15-19 48

20-14 53

Unmet Need

Demand satisfied for modern family planning (male, female)

15-19 73

20-24 79

Females involved in decision-making for contraceptive use

15-19 

20-24
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Gender and Social Protection

Child Labour (male, female) 25 21

Sex before Age 15

15-19 (male, female) 9 9

20-24 (male, female) 17.76 7

Orphan Attendance Ratio 101

Pediatric AIDS infections (thousands) 340

Female Genital Mutilation/ Cutting

15-19

20-24

Sexual Violence

15-19 4.5

20-24 4

Age-mixing in sexual partnerships (females 15-24) 34

Attitude toward wife-beating

15-19

20-24

Child Marriage

Married by Age 15 1.0

Married by Age 18 7.0

HIV/AIDS

HIV Prevalence

15-19 (male, female) 2 2.5

20-14 (male, female) 3.4 6.4

HIV Testing Behaviour

15-19 (male, female) 25.5 56.9

20-14 (male, female) 36.4 63.1

Condom Use at last high risk sex

15-19 (male, female) 77 80

20-14 (male, female) 82 84

Multiple Sexual Partners

15-19 (male, female) 15 3

20-14 (male, female) 32 8

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female)

20-14 (male, female)

HIV prevalence rate among pregnant women

15-19 14

20-24 28
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Laws 

(a) Ages of consent to sexual activity 
The age of consent to sexual penetration and sexual violation137 is 16 for both boys and 
girls. Sections 15 and 16 of the Criminal Law (Sexual Offences and Related Matters) 
Amendment Act 32 of 2007 (SORMA) sets the age of consent at 16. Prior to SORMA, the age 
of consent for boys and girls was 16 in respect of heterosexual acts and 19 for homosexual 
acts, but these were equalized in 2007.138 Section 56 states that a child below the age of 12 
cannot consent to any sexual acts. In respect of a child aged between 12 and 16, the law 
recognizes that a child may de facto consent to sexual acts, but it is only recognized to the 
extent that it constitutes a lesser crime than rape or sexual assault where there is no 
consent. Where both of the parties to the sexual act are between 12 and 16 years, there is 
no prosecution. There is also no prosecution if the younger party is under 16 and the older 
one is over 16 and under 18 – provided that they are not more than two years apart in 
age.139 In the case of children below the age of 12, consent is not taken into account at all. 
Any sexual conduct between an adult and a child below the age of 12 will be rape or sexual 
assault, irrespective of whether the child consented. 
 
(b) Ages of consent to marriage 
In terms of the Marriages Act, 25 of 1961, boys and girls may get married without parental 
consent from the age of 18. A girl who is between the ages of 15 and 17 may get married 
with the consent of her parents or guardians. A girl who is 12 years or older but not yet 15 
years old may get married with the consent of her parents and the Minister of Home Affairs. 
A boy who is 14 years and older but not yet 18 may get married with the consent of his 
parents and the Minister of Home Affairs.140 
The minimum age for a valid marriage is set out in terms of common law. Common law 
dictates that a child cannot get married below the age of puberty, i.e. below 12 years for 
girls and below 14 years for boys. 
 
In terms of section 3 of the Recognition of Customary Marriages Act, 120 of 1998, the 
minimum age for marriage without parental consent is 18. A boy who is older than 14 but 
younger than 18 may conclude a customary marriage with the consent of the boy, his 
parents and the Minister of Home Affairs or an officer in the public service authorized by 
the minister to give permission for the marriage. A girl who is older than 12 but younger 
than 18 may conclude a customary marriage with the consent of the girl, her parents and 
the Minister of Home Affairs or an officer in the public service authorized by the Minister to 
give permission for the marriage. 
 
No express provision is made for persons below 18 to enter into a civil union, either with or 
without parental consent in the Civil Unions Act. However, on the grounds of equality, it is 
likely that the same provisions that apply to civil or customary marriages could also apply to 
civil unions. 

CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary

Secondary

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 16 16

Minimum legal age of consent to marriage(male, female) 18 18

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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The Children’s Act prohibits the arrangement of marriages or engagements for children 
below the minimum age for a valid marriage. Furthermore, the Children’s Act clarifies that a 
parent cannot arrange a marriage or engagement of a child without the child’s consent.141 
 
(c) Criminalization of consensual sexual activity among children 
When the Sexual Offences Amendment Act (2007) was passed, it introduced criminal 
sanctions into the South African legal system against children who engaged in consensual 
sexual acts with each other, and both adolescents had to be charged. There was a ‘close-in-
age defence’ that children may raise if they are less than two years apart in age, but only in 
cases involving sexual violation (not penetration). There was no defence available to 
children if they engage in sexual penetration. 
 
The Teddy Bear Clinic for Abused Children and RAPCAN, challenged ss 15 and 16 of the 
Sexual Offences Act to the extent that they criminalized consensual sexual acts between 
adolescents. The Constitutional Court142 found that the criminalization of developmentally 
normative consensual sexual acts between children, including sexual penetration, violated 
children’s right to dignity and privacy, as well as the best interest principle. 

 
The evidence on record showed that the force of the criminal sanction would disempower 
parents and cause harm and risk for children. The court declared both ss 15 and 16 
unconstitutional (insofar as they applied to adolescents engaging in consensual sex with one 
another), but suspended the declaration of invalidity for a period of 18 months to give 
Parliament an opportunity to remedy the defects in the Act. The court placed a moratorium 
on the prosecution of children under ss 15 and 16 during the period of suspension. 
 
Parliament passed an amendment Act in 2015143 to remedy the law in line with the Teddy 
Bear Clinic case. The new provisions can be summarized as follows: 
The age of consent remains 16 years, and an adult who engages in sexual conduct with a 
person below the age of 16 years of age, will be prosecuted, regardless of whether the 
younger person factually consented. Adolescents between 12 to 16 years of age who 
engage in consensual sexual conduct with each other are not prosecuted. Where a person 
who is older than 16 years but below the age of 18 years engages in consensual sexual acts 
with a person who is older than 12 but below the age of 16 years, the older person will not 
be prosecuted provided that their ages are not more than two years apart. 

 
(d) Ages of consent to medical treatment, including treatment for HIV and access to 

contraceptive aids 
The most important legislation in respect of consent to medical treatment, access to 
contraceptives and consent and treatment for HIV can be found in the Children’s Act 38 of 
2005. 
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In terms of section 129, a child may consent to his or her own medical treatment and the 
medical treatment of his or her own child if the child is 12 years or older and the child is of 
such an age, maturity and stage of development to understand the risks and consequences 
of the treatment. However, a child may not consent to a surgical operation without parental 
consent. The Choice of Termination of Pregnancy Act is not subject to the provisions of 
section 129. In terms of the Choice of Termination of Pregnancy Act, a child of any age may 
request an abortion and while the service provider must counsel the child to speak to her 
family, an abortion may not be refused if the child declines to speak to her family. Parental 
consent to abortion is not a requirement. 
 
Article 129 must be read with sections 130 to 133 on HIV testing and section 134 on access 
to contraceptives. Section 130 states that no child may be tested for HIV unless it is in the 
best interests of the child and consent has been given or if the test is necessary for the 
protection of a person who came into contact with a substance from the child’s body that 
may transmit HIV. A child may give consent to HIV testing if the child is over 12 years old. 
There is no maturity test set as a requirement for HIV testing. If the child is younger than 12 
and the child is of such an age, maturity and stage of development to understand the 
benefits, risks and social implications of the test, then the child may also consent. A child 
may only be tested after appropriate counselling and post-test counselling must also be 
provided.144 Section 133 of the Children’s Act ensures a child’s privacy in respect of their HIV 
status. No person may disclose a child’s HIV status without the child’s consent if the child is 
12 years or older. There are exceptions when it is necessary to protect another person or 
when it is legally permissible in terms of other legislation.145 
 
No person may refuse to sell or provide condoms to a child at places where condoms are 
provided or distributed free of charge. In addition, contraceptives other than condoms may 
be provided to a child who is 12 years or older after proper medical advice has been given 
and only after a medical examination has been done to establish that there are no medical 
reasons why the child should not be provided with contraceptives. The consent of the 
child’s parent or caregiver is not a requirement and the child has an express right to privacy 
in respect of any contraceptives provided to the child. 
 
(e) Reproductive health services including abortion 
The child’s right to consent to medical treatment and obtain contraceptives without 
parental consent means that a child may go to any state hospital or clinic and obtain 
services. The clinic and hospital is legally obliged to assist the child. This will be discussed 
below under the policy section. 
 
The Choice on Termination of Pregnancy Act, 92 of 1996, states that any woman of any age 
may terminate a pregnancy in accordance with the provision of the Act. Safe abortion may 
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be provided on request during the first 12 weeks of the pregnancy.146 After the first 12 
weeks, an abortion may be provided only in the following circumstances: 
 

“(1) A pregnancy may be terminated- 
… 

(b) from the 13th up to and including the 20th week of the gestation period if a 
medical practitioner, after consultation with the pregnant woman, is of the 
opinion that- 

(i) the continued pregnancy would pose a risk of injury to the woman’s 
physical or mental health; or 
(ii) there exists a substantial risk that the foetus would suffer from a severe 
physical or mental abnormality; or 
(iii) the pregnancy resulted from rape or incest; or 
(iv) the continued pregnancy would significantly affect the social or economic 
circumstances of the woman; or 

(c) after the 20th week of the gestation period if a medical practitioner, after 
consultation with another medical practitioner or a registered midwife, is of the 
opinion that the continued pregnancy- 

(i) would endanger the woman’s life; 
(ii) would result in a severe malformation of the foetus; or 
(iii) would pose a risk of injury to the foetus.” 
 

The pregnancy may only be terminated with the consent of the woman and 
notwithstanding any other legislation or the common law, no other person needs to consent 
to the termination except for the pregnant woman. In the case of a pregnant minor, a 
medical practitioner or a registered midwife or registered nurse, as the case may be, shall 
advise such minor to consult with her parents, guardian, family members or friends before 
having an  abortion; however, safe abortion shall not be denied because such minor chooses 
not to consult them.147 
 
(f) Sexual diversity 
Sexual diversity is recognized and constitutionally protected in South Africa. The equality 
clause in the South African Constitution, section 9, prohibits discrimination based on sexual 
orientation. There have been several Constitutional Court cases that have been decisive on 
the constitutional injunction against discrimination based on sexual orientation. Most 
importantly, the matter of National Coalition for Gay and Lesbian Equality v Minister of 
Justice 1999 (1) SA 6 (CC)declared the crime of sodomy unconstitutional. The principle of 
non-discrimination is included in section 6 of the Children’s Act. In the matter of Geldenhuys 
v National Director of Public Prosecutions 2009 (1) SACR231 (CC)the Constitutional Court 
declared that it was unconstitutional to have two separate ages of consent for homosexual 
and heterosexual acts. The age of consent is now 16 for all sexual acts. 
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(g) Criminalization of HIV transmission 
HIV transmission is not currently criminalized in South Africa. The Law Reform Commission 
conducted an investigation and recommended that criminalization of HIV transmission is 
neither necessary nor appropriate. An HIV-specific statutory offence/s will infringe the right 
to privacy to an extent that is not justified. The transmission of or exposure to HIV in the 
context of consensual sexual relationships involves the most intimate aspects of human 
interaction. The enforcement of an HIV-specific offence will call for inquiry into the medical 
histories and sexual affairs of both the accused and his or her sexual partner/s. The 
Commission was of the opinion that such infringement of privacy is not justified in 
circumstances where the creation of an HIV-specific offence is not based on evidence 
establishing a need for such offence/s; where such offence/s may serve no purpose 
additional to the existing common law offences; and would have no impact on diminishing 
or preventing the spread of HIV.  

It is generally believed that such offence/s would be counterproductive to public health 
efforts to curb the spread of the disease; would entrench further discrimination and 
stigmatization of persons with HIV; and would drain away scarce resources from the most 
effective HIV prevention programmes such as targeted education campaigns, condom 
distribution initiatives, and the provision of voluntary, accessible testing, counselling and 
medical treatment. It is not necessary to develop a specific crime as deliberate conduct in 
the form of deliberate transmission of or exposure to HIV would already be liable to 
prosecution under the existing common law crimes of murder, assault, assault with the 
intent to do grievous bodily harm, rape or indecent assault.148 

(h) Harmful cultural practices 
Section 12(1) of the Children’s Act states that no child may be subjected to social, cultural 
and religious practices that are harmful to his or her well-being. 

 
A child below the minimum age of marriage may not be given out in marriage or 
engagement and no child may be given out in marriage or engagement without his or her 
consent.149 The Minister of Justice and Constitutional Development has formally mandated 
the South Africa Law Reform Commission to conduct an investigation into the cultural 
practice of ukuthwala. This practice sanctions the abduction of women for the purpose of 
marriage. There is invariably an element of coercion to compel the intended bride to 
acquiesce to the proposed marriage. And, in contemporary South African society, it 
disproportionately affects girls below the age of 18. This practice has been impugned 
because it sanctions forced marriages and child marriages with devastating physical, 
developmental, psychological and social consequences for the girl child.150 

 
Section 12(3) of the Children’s Act prohibits any form of female genital mutilation and it is 
also an offence in terms of section 305(1) of the Act. 
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establishing a need for such offence/s; where such offence/s may serve no purpose 
additional to the existing common law offences; and would have no impact on diminishing 
or preventing the spread of HIV.  

It is generally believed that such offence/s would be counterproductive to public health 
efforts to curb the spread of the disease; would entrench further discrimination and 
stigmatization of persons with HIV; and would drain away scarce resources from the most 
effective HIV prevention programmes such as targeted education campaigns, condom 
distribution initiatives, and the provision of voluntary, accessible testing, counselling and 
medical treatment. It is not necessary to develop a specific crime as deliberate conduct in 
the form of deliberate transmission of or exposure to HIV would already be liable to 
prosecution under the existing common law crimes of murder, assault, assault with the 
intent to do grievous bodily harm, rape or indecent assault.148 

(h) Harmful cultural practices 
Section 12(1) of the Children’s Act states that no child may be subjected to social, cultural 
and religious practices that are harmful to his or her well-being. 

 
A child below the minimum age of marriage may not be given out in marriage or 
engagement and no child may be given out in marriage or engagement without his or her 
consent.149 The Minister of Justice and Constitutional Development has formally mandated 
the South Africa Law Reform Commission to conduct an investigation into the cultural 
practice of ukuthwala. This practice sanctions the abduction of women for the purpose of 
marriage. There is invariably an element of coercion to compel the intended bride to 
acquiesce to the proposed marriage. And, in contemporary South African society, it 
disproportionately affects girls below the age of 18. This practice has been impugned 
because it sanctions forced marriages and child marriages with devastating physical, 
developmental, psychological and social consequences for the girl child.150 

 
Section 12(3) of the Children’s Act prohibits any form of female genital mutilation and it is 
also an offence in terms of section 305(1) of the Act. 
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Section 12(8) of the Children’s Act states that a child who is below the age of 16 may not be 
circumcised except for medical or religious reasons. Circumcisions may only be performed 
with the consent of the child after counselling. In addition, circumcisions may only be 
performed by a medical practitioner or a person with appropriate training to perform 
circumcisions in accordance with sterile surgical requirements.151 However, death and 
mutilation from botched circumcisions are exacting a devastating toll on boys. Reports 
indicate that the rate of death is high, as is the rate of mutilation. For example, between 
May and December 2013, 62 initiates died due to botched circumcisions in just two 
provinces– Mpumalanga and Eastern Cape. A further 300 were hospitalised in Eastern Cape 
alone. 

 
Virginity testing of a child who is below the age of 16 is prohibited by section 12(4) of the 
Children’s Act. Virginity testing of a girl who is 16 or older may only be done with the girl’s 
consent after counselling and in accordance with sterile and hygienic requirements.152 The 
practice has proved detrimental to the protection of children’s rights. Children identified as 
non-virgins are exposed to physical and emotional danger. Additionally, children who have 
been sexually abused and who are identified as non-virgins face increased risks of 
abandonment, rejection and violence. 
 
Children identified as virgins are also at risk. Given the premium that many societies place 
on virginity, their ‘value’ in terms of potential exploitation and possible trafficking is linked 
to their virgin status. In a society with high levels of gang-related activities, where the rape 
and even murder of a virgin forms part of the initiation of gang members, public 
identification of virgins could be a death sentence.153 
 
Insofar as virginity testing is concerned, little information is available but anecdotal 
evidence suggests that girls under the age of 16 are subjected to virginity testing in 
contravention of the Children’s Act. Monitoring of and research into the practice of virginity 
testing is needed to measure compliance and develop measures to protect young girls. 
However, some traditional leaders have openly stated their opposition to the provisions on 
virginity testing. For example, King Goodwill Zwelithini has rejected attempts by critics of 
Zulu culture to prescribe the age of maidens undergoing virginity testing and when they 
should attend the uMkhosi woMhlanga (reed dance) ceremony, saying the testing exposes 
cases of rape.154 
 
(i) Protection for victims of sexual abuse 
The previous Sexual Offences Act of 1957 defined rape very narrowly. The provision was 
gender-specific and only a man could rape a woman. Furthermore, penetration was 
confined to penetration of a penis into a vagina. Any other non-consensual acts such as anal 
penetration or rape of boys only amounted to indecent assault. The definition of sexual 
penetration in the SORMA includes penetration of the anus, vagina or mouth with genitals, 
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fingers or an object. The crime of rape is also no longer gender-specific. This has broadened 
protection for young children, especially boys, against sexual abuse which may not have 
amounted to sexual intercourse but was nonetheless harmful penetration. 
 
The SORMA includes a whole chapter on offences against children.155 Part 1 of Chapter 3 of 
SORMA includes two offences commonly known as statutory rape or statutory sexual 
violation. These two sections, section 15 and 16, set the age of consent at 16 and criminalize 
any sexual conduct between a child below the age of 16 and an adult. Part 2 contains crimes 
committed by adults against children and includes the following crimes: 

 Section 17: Sexual exploitation of children; 
 Section 18: Sexual grooming of children; 
 Section 19: Exposure or display of or causing exposure or display of child 

pornography or pornography to children; and 
 Section 20: Using children for or benefiting from child pornography. 
 

The SORMA also provides for additional services for children who are victims of sexual 
offences. Section 28 states that a victim of a sexual offence has the right to receive Post 
Exposure Prophylaxis as well as related services at state expense. However, these services 
can only be accessed if the complainant lays a charge with the police service or reports the 
assault to a public health establishment. The complainant may also apply to a competent 
magistrate to force the offender to undergo testing at state expense.156 
 
In addition, children who are the victims of sexual abuse may access services through the 
Children’s Act if they are found to be children in need of care and protection. If they are 
placed in alternative care provided by the state, they can access medical and therapeutic 
services and the Children’s Court can provide protection against the alleged offender by 
denying such person access to the child.157Sexual exploitation is included under the 
definition of exploitation of a child in the Children’s Act. Section 110(2) of the Children’s Act 
places a mandatory obligation on medical, educational, social services and legal personnel 
who have knowledge that a child is being sexually abused to report the abuse to a child 
protection organization or the police. 
 
Section 17(1)(b) and (c) of the Employment of Educators Act, 76 of 1998, states that an 
educator who sexually assaults a learner or who has a sexual relationship with a learner 
from the school where the educator is a teacher must be dismissed. In addition, section 18 
states that it constitutes misconduct if a teacher is found guilty of a common law or 
statutory offence. Any conviction for a sexual offence would therefore constitute 
misconduct. The Act does not specify that the misconduct must lead to dismissal. 
(j) Gender-specific legal protection 
Gender-specific protection is included in various sections addressed above. For instance, 
access to contraceptives and termination of pregnancy services discussed under (d) and (e) 
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Section 12(8) of the Children’s Act states that a child who is below the age of 16 may not be 
circumcised except for medical or religious reasons. Circumcisions may only be performed 
with the consent of the child after counselling. In addition, circumcisions may only be 
performed by a medical practitioner or a person with appropriate training to perform 
circumcisions in accordance with sterile surgical requirements.151 However, death and 
mutilation from botched circumcisions are exacting a devastating toll on boys. Reports 
indicate that the rate of death is high, as is the rate of mutilation. For example, between 
May and December 2013, 62 initiates died due to botched circumcisions in just two 
provinces– Mpumalanga and Eastern Cape. A further 300 were hospitalised in Eastern Cape 
alone. 
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practice has proved detrimental to the protection of children’s rights. Children identified as 
non-virgins are exposed to physical and emotional danger. Additionally, children who have 
been sexually abused and who are identified as non-virgins face increased risks of 
abandonment, rejection and violence. 
 
Children identified as virgins are also at risk. Given the premium that many societies place 
on virginity, their ‘value’ in terms of potential exploitation and possible trafficking is linked 
to their virgin status. In a society with high levels of gang-related activities, where the rape 
and even murder of a virgin forms part of the initiation of gang members, public 
identification of virgins could be a death sentence.153 
 
Insofar as virginity testing is concerned, little information is available but anecdotal 
evidence suggests that girls under the age of 16 are subjected to virginity testing in 
contravention of the Children’s Act. Monitoring of and research into the practice of virginity 
testing is needed to measure compliance and develop measures to protect young girls. 
However, some traditional leaders have openly stated their opposition to the provisions on 
virginity testing. For example, King Goodwill Zwelithini has rejected attempts by critics of 
Zulu culture to prescribe the age of maidens undergoing virginity testing and when they 
should attend the uMkhosi woMhlanga (reed dance) ceremony, saying the testing exposes 
cases of rape.154 
 
(i) Protection for victims of sexual abuse 
The previous Sexual Offences Act of 1957 defined rape very narrowly. The provision was 
gender-specific and only a man could rape a woman. Furthermore, penetration was 
confined to penetration of a penis into a vagina. Any other non-consensual acts such as anal 
penetration or rape of boys only amounted to indecent assault. The definition of sexual 
penetration in the SORMA includes penetration of the anus, vagina or mouth with genitals, 
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fingers or an object. The crime of rape is also no longer gender-specific. This has broadened 
protection for young children, especially boys, against sexual abuse which may not have 
amounted to sexual intercourse but was nonetheless harmful penetration. 
 
The SORMA includes a whole chapter on offences against children.155 Part 1 of Chapter 3 of 
SORMA includes two offences commonly known as statutory rape or statutory sexual 
violation. These two sections, section 15 and 16, set the age of consent at 16 and criminalize 
any sexual conduct between a child below the age of 16 and an adult. Part 2 contains crimes 
committed by adults against children and includes the following crimes: 

 Section 17: Sexual exploitation of children; 
 Section 18: Sexual grooming of children; 
 Section 19: Exposure or display of or causing exposure or display of child 

pornography or pornography to children; and 
 Section 20: Using children for or benefiting from child pornography. 
 

The SORMA also provides for additional services for children who are victims of sexual 
offences. Section 28 states that a victim of a sexual offence has the right to receive Post 
Exposure Prophylaxis as well as related services at state expense. However, these services 
can only be accessed if the complainant lays a charge with the police service or reports the 
assault to a public health establishment. The complainant may also apply to a competent 
magistrate to force the offender to undergo testing at state expense.156 
 
In addition, children who are the victims of sexual abuse may access services through the 
Children’s Act if they are found to be children in need of care and protection. If they are 
placed in alternative care provided by the state, they can access medical and therapeutic 
services and the Children’s Court can provide protection against the alleged offender by 
denying such person access to the child.157Sexual exploitation is included under the 
definition of exploitation of a child in the Children’s Act. Section 110(2) of the Children’s Act 
places a mandatory obligation on medical, educational, social services and legal personnel 
who have knowledge that a child is being sexually abused to report the abuse to a child 
protection organization or the police. 
 
Section 17(1)(b) and (c) of the Employment of Educators Act, 76 of 1998, states that an 
educator who sexually assaults a learner or who has a sexual relationship with a learner 
from the school where the educator is a teacher must be dismissed. In addition, section 18 
states that it constitutes misconduct if a teacher is found guilty of a common law or 
statutory offence. Any conviction for a sexual offence would therefore constitute 
misconduct. The Act does not specify that the misconduct must lead to dismissal. 
(j) Gender-specific legal protection 
Gender-specific protection is included in various sections addressed above. For instance, 
access to contraceptives and termination of pregnancy services discussed under (d) and (e) 
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above. Girl children are protected from forced marriage and virginity testing as discussed 
under (h) above. 
 
Policies 

(a) Reproductive health services including safe abortion 
The National Adolescent Sexual and Reproductive Health and Right Framework Strategy 
(ASRHR) were made public on 19 February 2015. There are both positive and negative 
aspects to the ASRHR Framework Strategy. It restates the commitment of the state to 
provide access to a wide range of services to adolescents in a multisectoral manner with the 
majority of co-operation being between the Departments of Health, Social Development 
and Basic Education. The ASRHR Framework Strategy also recommits to a decrease in 
gender-based violence and an increase in services for adolescent girls and pregnant 
adolescents. 
 
However, the document suffers from a lack of detail in respect of the specific programmes 
or services government intends to roll out to realize adolescents’ sexual and reproductive 
health rights. The document consists mostly of statements from previous government policy 
documents such as the Integrated Schools Health Policy of 2012. It is not a rights-based 
document and, most alarmingly, does not refer to children’s rights to medical treatment and 
contraceptives as set out in sections 129 and 134 of the Children’s Act. The document does 
not refer to the Children’s Act or children’s rights anywhere. It is submitted that it is not 
appropriate to develop a SRHR framework without reference to children’s rights. The ASRHR 
Framework Strategy does not create more rights or access to services for children other 
than what is already contained in legislation, policy and implementation programmes. 
 
The Department of Health published the National Contraception and Fertility Planning 
Policy and Service Delivery Guidelines and National Contraception Clinical Guidelines in 
2012. The document pays relatively little attention to children or adolescents’ right to 
reproductive health services. However, from a reading of the document as a whole, this 
seems to be because available services are provided to adolescent and adult service users. 
Any references to women, for instance, include adolescent girls. They are explicitly included 
in the statistics. 

 
In particular, the policy states the following in respect of adolescents: 

“According to the second national youth risk behaviour survey in 2008 (South African 
Medical Research Council)23, a survey of learners in Grades 8 to 11 in public sector 
schools across the nine provinces found that 37.5 percent of learners had already had 
sex, of which 17.9 percent indicated that they used no contraception. Overall, 
45.1 percent of learners who had already had sex indicated that the method of 
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contraception that they most commonly used was a condom. Only 7 percent used 
injectable contraceptives and 4.2 percent used oral contraceptives.”158 

 
The key guiding principle of the Contraception and Fertility Planning Policy and Service 
Delivery Guidelines is that service providers must rely on the enabling legislative 
environment for the provision of contraceptive services. The approach to service delivery 
must be rights-based and be underpinned by the principle of informed voluntary 
contraception and people’s right to exercise their reproductive choices. This includes 
confidentiality and privacy, contraception choice, informed decision-making and shared 
responsibility. All contraceptive services are voluntary, unless the client is legally incapable 
of making such a decision. Services must be rendered in an equitable and non-
discriminatory manner in terms of sexual orientation, sexual preferences, sexual identity, 
race, gender, age and culture, with due regard for what is suitable and appropriate for 
individual clients’ need.159 

 
This indicates that service providers must be aware of the provisions of the Children’s Act 
and act accordingly.160 Children therefore have the same access to reproductive health 
services as adults, subject to sections 129 and 134 of the Children’s Act, which includes 
contraception, family planning, prenatal care and HIV testing and counselling services. The 
Policy also urges service providers to provide a youth-friendly service.161 

 
The Departments of Health (DoH) and Basic Education (DBE) published the Integrated 
School Health Policy (ISHP) in 2012 which includes reproductive and sexual health services. 
However, it must be noted at the outset that the Integrated School Health Policy is not in 
line with the provisions of the Children’s Act. The Integrated School Health Policy states that 
a child must be 14 years or older to give consent to medical treatment. Furthermore, it 
requires parental consent for medical treatment as far as possible for children below 18. 
The Children’s Act specifically sets the age of consent to medical treatment and 
contraceptives at 12 years. In addition, children have a right to confidentiality in respect of 
their medical treatment or use of contraceptives. The of 14 as the age at which children can 
consent to health care services is also out of sync with another recently published DoH 
policy – the National Contraception and Fertility Planning Policy and Service Delivery 
Guidelines which correctly follow the Children’s Act and stipulate the age of consent as 12 
years. 

 
The DoH recently rolled out the provision of HPV vaccines at school to girls aged between 9 
and 10. 
 
 
(b) Sexual diversity 
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above. Girl children are protected from forced marriage and virginity testing as discussed 
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reproductive health services. However, from a reading of the document as a whole, this 
seems to be because available services are provided to adolescent and adult service users. 
Any references to women, for instance, include adolescent girls. They are explicitly included 
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In particular, the policy states the following in respect of adolescents: 

“According to the second national youth risk behaviour survey in 2008 (South African 
Medical Research Council)23, a survey of learners in Grades 8 to 11 in public sector 
schools across the nine provinces found that 37.5 percent of learners had already had 
sex, of which 17.9 percent indicated that they used no contraception. Overall, 
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contraception that they most commonly used was a condom. Only 7 percent used 
injectable contraceptives and 4.2 percent used oral contraceptives.”158 

 
The key guiding principle of the Contraception and Fertility Planning Policy and Service 
Delivery Guidelines is that service providers must rely on the enabling legislative 
environment for the provision of contraceptive services. The approach to service delivery 
must be rights-based and be underpinned by the principle of informed voluntary 
contraception and people’s right to exercise their reproductive choices. This includes 
confidentiality and privacy, contraception choice, informed decision-making and shared 
responsibility. All contraceptive services are voluntary, unless the client is legally incapable 
of making such a decision. Services must be rendered in an equitable and non-
discriminatory manner in terms of sexual orientation, sexual preferences, sexual identity, 
race, gender, age and culture, with due regard for what is suitable and appropriate for 
individual clients’ need.159 

 
This indicates that service providers must be aware of the provisions of the Children’s Act 
and act accordingly.160 Children therefore have the same access to reproductive health 
services as adults, subject to sections 129 and 134 of the Children’s Act, which includes 
contraception, family planning, prenatal care and HIV testing and counselling services. The 
Policy also urges service providers to provide a youth-friendly service.161 

 
The Departments of Health (DoH) and Basic Education (DBE) published the Integrated 
School Health Policy (ISHP) in 2012 which includes reproductive and sexual health services. 
However, it must be noted at the outset that the Integrated School Health Policy is not in 
line with the provisions of the Children’s Act. The Integrated School Health Policy states that 
a child must be 14 years or older to give consent to medical treatment. Furthermore, it 
requires parental consent for medical treatment as far as possible for children below 18. 
The Children’s Act specifically sets the age of consent to medical treatment and 
contraceptives at 12 years. In addition, children have a right to confidentiality in respect of 
their medical treatment or use of contraceptives. The of 14 as the age at which children can 
consent to health care services is also out of sync with another recently published DoH 
policy – the National Contraception and Fertility Planning Policy and Service Delivery 
Guidelines which correctly follow the Children’s Act and stipulate the age of consent as 12 
years. 

 
The DoH recently rolled out the provision of HPV vaccines at school to girls aged between 9 
and 10. 
 
 
(b) Sexual diversity 



112

 
 

112 | P a g e  
 

The National Adolescent Sexual and Reproductive Health and Right Framework Strategy 
makes provision for increased awareness and service provision to sexual minority groups. 
The ASRHR Framework Strategy states that: ‘Acknowledging and including those 
underserved groups such as lesbians, gay, bisexual, transgender and intersex (LGBTI), sex 
workers, HIV-positive youth and those living with a disability calls for the development of an 
inclusive agenda that intends to promote the quality of life and the right to choose whether 
and when to have children; the right to exercise sexuality free of violence and coercion; the 
right to seek pleasure with respect for other people’s rights; the right to protect fertility; 
and the right to access modern techniques for the prevention, diagnosis and treatment of 
sexually transmitted infections.162 Health care providers should be equipped with the 
necessary skills on how to cater for the SRHR needs of neglected and underserved groups 
such as adolescents with disabilities and adolescents with differing sexual orientation. 
 
(c) Provision of education on sexuality and sexual health 
The DoH and DBE published the Integrated School Health Policy (ISHP) in 2012. It aims to: 

 provide preventive and promotive services that address the health needs of school-
going children and youth with regard to both their immediate and future health 

 support and facilitate learning through identifying and addressing health barriers to 
learning 

 facilitate access to health and other services where required 
 support the school community in creating a safe and secure environment for teaching 

and learning. 
 

The policy aims to achieve broader provision and more equitable coverage of school health 
services and has a strong focus on health education and supplements the health education 
in DBE’s life orientation curriculum, with co-curricular activities to prevent risk behaviour; 
educate children about sexual and reproductive health, chronic illnesses and abuse; and 
promote good health and nutrition. These health education activities will be provided by 
health promoters, community health workers and/or non-governmental organizations.163 
 
(d) National AIDS plans with focus on addressing stigma and discrimination 
The DoH published the National Consolidated Guidelines for the Prevention of Mother-to-
Child Transmission of HIV (PMTCT) and the Management of HIV in Children, Adolescents and 
Adults on 24 December 2014. The Policy provides for HIV counselling and testing of children 
and adolescents. The policy also identifies the most at risk adolescents as: 

 Adolescent males who have sex with men (MSM) 
 Adolescents who are sexually exploited and adolescents engaged in sex work 
 Adolescents who inject drugs 
 Transgender (TG) adolescents (male and female) 
 Adolescents affected by AIDS (orphans and children of chronically ill caregivers) 
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 Adolescent clients of sex workers and the partners of these clients 
 Women aged 15 to 24 are the group with the highest rate of new HIV infections.164 

The policy recognizes that HCT is not an end in itself, but rather a means to engage 
adolescents and link them to essential HIV treatment, care and prevention interventions. 
HCT provides an opportunity to encourage health-seeking behaviour both among those 
testing negative (e.g. future re-testing for HIV, safe sex) and those testing positive (e.g. 
linking to care services and supporting adherence to ART). 

 
The policy cautions a great deal of sensitivity regarding disclosure of the adolescent’s HIV 
status: “Disclosure of HIV status is a continuous process that occurs throughout adolescence 
and ranges from informing young people of their HIV status – either at diagnosis or later, 
depending upon their age to adolescents independently sharing their HIV status with others 
when they are ready to do so. Adolescents and young people need a lot of support from 
health care providers, peers and the community to disclose safely and confidently, and to be 
able to cope with any negative reactions from family, friends and their community. 
Adolescents and young people in key populations are particularly sensitive to confidentiality 
issues as they often risk legal consequences and abuse linked to their high-risk practices and 
lifestyles.”165 
 
There is also a National Policy on HIV and AIDS for Learners and Educators in Public Schools 
which emphasizes the principles of non-discrimination and equality in respect of learners 
with HIV or AIDS. The policy promotes attendance of learners and also regulates when 
disclosures of a learner’s status may be necessary and allowed in terms of law. It also 
promotes a Revised National Curriculum on HIV and AIDS issues to advance inclusive 
education. 

 
(e) Forced sterilization 
Policy documents such as the National Contraception and Fertility Planning Policy and 
Service Delivery Guidelines very clearly state that all services are voluntary and there must 
be consent from the client. It is therefore patently illegal to perform involuntary sterilization 
in South Africa. However, there are reports of forced sterilization of HIV-positive women. 
The City Press and the Mail&Guardian have reported on several civil claims that are 
currently underway in the Gauteng and KwaZulu-Natal High Courts on behalf of women who 
were sterilized after giving birth without proper consent. The risks, benefits and 
consequences were also not explained to them subsequent to the operation. The Women’s 
Legal Centre was reported to be acting on behalf of 22 such women. It is not clear how 
many women were sterilized involuntarily and how widespread the problem was or is. The 
newspaper reports seem to indicate that the documented cases took place from 1996 to 
2011. 
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contraception that they most commonly used was a condom. Only 7 percent used 
injectable contraceptives and 4.2 percent used oral contraceptives.”158 

 
The key guiding principle of the Contraception and Fertility Planning Policy and Service 
Delivery Guidelines is that service providers must rely on the enabling legislative 
environment for the provision of contraceptive services. The approach to service delivery 
must be rights-based and be underpinned by the principle of informed voluntary 
contraception and people’s right to exercise their reproductive choices. This includes 
confidentiality and privacy, contraception choice, informed decision-making and shared 
responsibility. All contraceptive services are voluntary, unless the client is legally incapable 
of making such a decision. Services must be rendered in an equitable and non-
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Policy also urges service providers to provide a youth-friendly service.161 
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However, it must be noted at the outset that the Integrated School Health Policy is not in 
line with the provisions of the Children’s Act. The Integrated School Health Policy states that 
a child must be 14 years or older to give consent to medical treatment. Furthermore, it 
requires parental consent for medical treatment as far as possible for children below 18. 
The Children’s Act specifically sets the age of consent to medical treatment and 
contraceptives at 12 years. In addition, children have a right to confidentiality in respect of 
their medical treatment or use of contraceptives. The of 14 as the age at which children can 
consent to health care services is also out of sync with another recently published DoH 
policy – the National Contraception and Fertility Planning Policy and Service Delivery 
Guidelines which correctly follow the Children’s Act and stipulate the age of consent as 12 
years. 

 
The DoH recently rolled out the provision of HPV vaccines at school to girls aged between 9 
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The National Adolescent Sexual and Reproductive Health and Right Framework Strategy 
makes provision for increased awareness and service provision to sexual minority groups. 
The ASRHR Framework Strategy states that: ‘Acknowledging and including those 
underserved groups such as lesbians, gay, bisexual, transgender and intersex (LGBTI), sex 
workers, HIV-positive youth and those living with a disability calls for the development of an 
inclusive agenda that intends to promote the quality of life and the right to choose whether 
and when to have children; the right to exercise sexuality free of violence and coercion; the 
right to seek pleasure with respect for other people’s rights; the right to protect fertility; 
and the right to access modern techniques for the prevention, diagnosis and treatment of 
sexually transmitted infections.162 Health care providers should be equipped with the 
necessary skills on how to cater for the SRHR needs of neglected and underserved groups 
such as adolescents with disabilities and adolescents with differing sexual orientation. 
 
(c) Provision of education on sexuality and sexual health 
The DoH and DBE published the Integrated School Health Policy (ISHP) in 2012. It aims to: 

 provide preventive and promotive services that address the health needs of school-
going children and youth with regard to both their immediate and future health 

 support and facilitate learning through identifying and addressing health barriers to 
learning 

 facilitate access to health and other services where required 
 support the school community in creating a safe and secure environment for teaching 

and learning. 
 

The policy aims to achieve broader provision and more equitable coverage of school health 
services and has a strong focus on health education and supplements the health education 
in DBE’s life orientation curriculum, with co-curricular activities to prevent risk behaviour; 
educate children about sexual and reproductive health, chronic illnesses and abuse; and 
promote good health and nutrition. These health education activities will be provided by 
health promoters, community health workers and/or non-governmental organizations.163 
 
(d) National AIDS plans with focus on addressing stigma and discrimination 
The DoH published the National Consolidated Guidelines for the Prevention of Mother-to-
Child Transmission of HIV (PMTCT) and the Management of HIV in Children, Adolescents and 
Adults on 24 December 2014. The Policy provides for HIV counselling and testing of children 
and adolescents. The policy also identifies the most at risk adolescents as: 

 Adolescent males who have sex with men (MSM) 
 Adolescents who are sexually exploited and adolescents engaged in sex work 
 Adolescents who inject drugs 
 Transgender (TG) adolescents (male and female) 
 Adolescents affected by AIDS (orphans and children of chronically ill caregivers) 
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 Adolescent clients of sex workers and the partners of these clients 
 Women aged 15 to 24 are the group with the highest rate of new HIV infections.164 

The policy recognizes that HCT is not an end in itself, but rather a means to engage 
adolescents and link them to essential HIV treatment, care and prevention interventions. 
HCT provides an opportunity to encourage health-seeking behaviour both among those 
testing negative (e.g. future re-testing for HIV, safe sex) and those testing positive (e.g. 
linking to care services and supporting adherence to ART). 

 
The policy cautions a great deal of sensitivity regarding disclosure of the adolescent’s HIV 
status: “Disclosure of HIV status is a continuous process that occurs throughout adolescence 
and ranges from informing young people of their HIV status – either at diagnosis or later, 
depending upon their age to adolescents independently sharing their HIV status with others 
when they are ready to do so. Adolescents and young people need a lot of support from 
health care providers, peers and the community to disclose safely and confidently, and to be 
able to cope with any negative reactions from family, friends and their community. 
Adolescents and young people in key populations are particularly sensitive to confidentiality 
issues as they often risk legal consequences and abuse linked to their high-risk practices and 
lifestyles.”165 
 
There is also a National Policy on HIV and AIDS for Learners and Educators in Public Schools 
which emphasizes the principles of non-discrimination and equality in respect of learners 
with HIV or AIDS. The policy promotes attendance of learners and also regulates when 
disclosures of a learner’s status may be necessary and allowed in terms of law. It also 
promotes a Revised National Curriculum on HIV and AIDS issues to advance inclusive 
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(e) Forced sterilization 
Policy documents such as the National Contraception and Fertility Planning Policy and 
Service Delivery Guidelines very clearly state that all services are voluntary and there must 
be consent from the client. It is therefore patently illegal to perform involuntary sterilization 
in South Africa. However, there are reports of forced sterilization of HIV-positive women. 
The City Press and the Mail&Guardian have reported on several civil claims that are 
currently underway in the Gauteng and KwaZulu-Natal High Courts on behalf of women who 
were sterilized after giving birth without proper consent. The risks, benefits and 
consequences were also not explained to them subsequent to the operation. The Women’s 
Legal Centre was reported to be acting on behalf of 22 such women. It is not clear how 
many women were sterilized involuntarily and how widespread the problem was or is. The 
newspaper reports seem to indicate that the documented cases took place from 1996 to 
2011. 
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contraception that they most commonly used was a condom. Only 7 percent used 
injectable contraceptives and 4.2 percent used oral contraceptives.”158 

 
The key guiding principle of the Contraception and Fertility Planning Policy and Service 
Delivery Guidelines is that service providers must rely on the enabling legislative 
environment for the provision of contraceptive services. The approach to service delivery 
must be rights-based and be underpinned by the principle of informed voluntary 
contraception and people’s right to exercise their reproductive choices. This includes 
confidentiality and privacy, contraception choice, informed decision-making and shared 
responsibility. All contraceptive services are voluntary, unless the client is legally incapable 
of making such a decision. Services must be rendered in an equitable and non-
discriminatory manner in terms of sexual orientation, sexual preferences, sexual identity, 
race, gender, age and culture, with due regard for what is suitable and appropriate for 
individual clients’ need.159 

 
This indicates that service providers must be aware of the provisions of the Children’s Act 
and act accordingly.160 Children therefore have the same access to reproductive health 
services as adults, subject to sections 129 and 134 of the Children’s Act, which includes 
contraception, family planning, prenatal care and HIV testing and counselling services. The 
Policy also urges service providers to provide a youth-friendly service.161 

 
The Departments of Health (DoH) and Basic Education (DBE) published the Integrated 
School Health Policy (ISHP) in 2012 which includes reproductive and sexual health services. 
However, it must be noted at the outset that the Integrated School Health Policy is not in 
line with the provisions of the Children’s Act. The Integrated School Health Policy states that 
a child must be 14 years or older to give consent to medical treatment. Furthermore, it 
requires parental consent for medical treatment as far as possible for children below 18. 
The Children’s Act specifically sets the age of consent to medical treatment and 
contraceptives at 12 years. In addition, children have a right to confidentiality in respect of 
their medical treatment or use of contraceptives. The of 14 as the age at which children can 
consent to health care services is also out of sync with another recently published DoH 
policy – the National Contraception and Fertility Planning Policy and Service Delivery 
Guidelines which correctly follow the Children’s Act and stipulate the age of consent as 12 
years. 

 
The DoH recently rolled out the provision of HPV vaccines at school to girls aged between 9 
and 10. 
 
 
(b) Sexual diversity 
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(f) Protection for victims of sexual abuse 
The legislative framework provides for this. 
 
(g) Policies for managing learner pregnancies 
The South African Schools Act, 84 of 1996, empowers the School Governing Body of each 
school to develop and adopt its own policy. If there is a national policy, the school policy 
must be in line with the national policy. However, there is currently no national policy on 
learner pregnancy. The 2007 National Pregnancy Prevention Measures introduced by the 
State to combat learner pregnancy and ensure support for pregnant learners did not only 
fail to deliver on its intended purpose, but actually served to exacerbate the discrimination 
faced by pregnant learners. This is because these measures explicitly endorsed a punitive 
policy which encouraged schools to exclude pregnant learners for a period of up to two 
years. The DBE has finally acknowledged the unconstitutionality of the 2007 measures after 
the Constitutional Court recently handed down judgment in a case where two pregnant 
learners had been excluded from their schools. The judgment places beyond any legal doubt 
that the 2007 measures are unacceptable and need to be replaced as a matter of 
urgency.166 
 
The Western Cape Department of Education has a policy on managing learner pregnancy in 
public schools. The policy proposes a written agreement between the school and the 
learner and her parents that indicates when she will be leaving school and for what period. 
It allows the school and the learner to make educational arrangements in respect of time 
missed at school. The policy is very clear that the learner may not bring the child to school. 
The policy also places a high premium on confidentiality. There is a requirement on the 
principal of school to notify another school if the father is a learner in that school. This 
seems like an unnecessary invasion into the lives of these learners and their parents. The 
management of pregnancy in school is the concern of the school where the pregnant 
learner is attending. 
 
(h) Sexual offences framework, including sexual abuse in schools 
Sexual abuse is covered by the legislative framework and should technically be prosecuted 
under the relevant laws. During the early 2000s, the Department of Education set up a task 
force to investigate sexual abuse of children at school. This includes sexual abuse of learners 
by other learners and by teachers. The findings of the Task Team indicated that urgent 
action was required. There was gross underreporting of sexual violence due to the stigma 
that attaches to the victim and the risk that the incident would be downplayed by the 
school. In addition, many schools have poor and ineffective management systems and lack 
basic rules and regulations that are understood and adhered to by all, and which are applied 
consistently.167 
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Despite these findings, there is no policy on the management of sexual abuse of learners in 
schools. 
 
The Department of Education published the Guidelines for the Prevention and Management 
of Sexual Violence and Harassment during 2008. However, these guidelines are confusing 
and impractical in respect of children. The policy addresses sexual harassment in the 
employment context and is applicable to sexual harassment of an employee of the 
Department by another employee, i.e. teacher on teacher harassment. If one views a child 
as a “client” of the Department of Education, then he or she may report the harassment to 
the head of department or the principal of the school. The guidelines are not practical or 
relevant to learners who need to report abuse. The South African Council of Educators Code 
of Professional Ethics prohibits sexual relationships between learners and educators, as well 
as any form of sexual abuse or harassment. However, removal as a registered educator is 
discretionary and section 23(1) of the South African Council for Educators Act only states 
that an educator “may be” removed from the register of educators.168 
 

Analysis 

 South Africa has an excellent legislative framework in respect of children and 
adolescents’ access to sexual and reproductive health care services. One example is 
the Choice on Termination of Pregnancy Act which guarantees every girl child access 
to termination of pregnancy services.  

 The newly developed National Adolescent Sexual and Reproductive Health and Right 
Framework Strategy is confusing as it seems to have been drafted with none of the 
relevant bodies of legislation in mind. It is vague and impractical  It is a statement of 
principle rather than a policy that will aid the implementation of existing legislation. 
However, there are several other policies that support the legislation and give 
practical effect to adolescents’ right to access sexual and reproductive health care 
services, such as the Contraception and Fertility Planning Policy and Service Delivery 
Guidelines and the Integrated Schools Health Programme. The age of consent to 
medical treatment and to access contraceptives must be brought into line with the 
primary legislation and should state uniformly that the age is 12. 

 The policy on Management of HIV in Children, Adolescents and Adults, the National 
Policy on HIV and AIDS for Learners and Educators in Public Schools, and the 
National Consolidated Guidelines for the Prevention of Mother-to-Child 
Transmission of HIV place emphasis on the provision of HIV counselling and testing 
services to adolescents without discrimination and in a non-stigmatizing manner. In 
addition, to date, there has been no move to criminalize the transmission of HIV. 

 The Children’s Act provides clear rights for children to be protected from forced 
circumcision and marriage. While there are clear prohibitions against forced 
marriage and female genital mutilation and strict regulations regarding male 
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circumcision, the implementation has been flawed and suffers from a clear policy 
directive. 

 The age of consent to marriage remains a problem as there are different ages of 
consent to marriage prescribed in the Marriage Act, the Recognition of Customary 
Marriages Act, and the common law. The overlap between ukuthwala as a 
customary law practice and the capacity of a parent to consent to the marriage of a 
child remains problematic. It should be clear in law that no marriage can be 
concluded, civil, religious or customary, without the consent of the child, despite the 
consent of a parent or other family member. It may be advisable to prescribe a 
uniform age of consent to marriage. 

 There are several areas where clear national policy is lacking and this creates 
difficulties on the ground. There is no national pregnancy policy for learners who fall 
pregnant. Each province may have a learner pregnancy policy but mostly the 
governing body of a school will determine the learner pregnancy policy, which 
means that it will differ from one school to another nationwide. There is no clear 
policy on sexual diversity and the provision of support and services to the adolescent 
LGBTI community. Non-discrimination and equal access to services is entrenched in 
the law and it may therefore seem that policy is not necessary. The available policies 
do state clearly that in principle children from sexual minorities should be treated 
with sensitivity and respect. However, there are no current policies that clearly and 
practically set out guidelines for schools in respect of the integration of LGBTI 
children. One glaring omission is the lack of a national policy and a co-ordinated 
response to the sexual abuse of children in schools. 
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Country Profile 

 
Population Male Female 
Adolescents 10-14 (%) 6 6 
Youth 15-19 (%) 5 5 
Youth 20-24 (%) 4 4 
Adolescents and Youth 10-24 (%) 31,7   
Education     

Progression to secondary school (male,female) 
 

59 
 

 
54 

 

Out of School Adolescents (male, female)     
Gender Index Secondary Education 92 

 
Use of mass media (male, female) 

 
61,4 

 

 
54,3 

 

Completion rate at secondary school (male, female) 
 

34 
 

 
18 

 

Employment     

Labour force participation (male,female) 69 
 

 
60 

 

Youth unemployment rate (male, female) 
 

3,2 
 

 
4,6 

 

Proportion of youth not in employment, education or training 
 

10,6 
 

 
19 

 

Sexual and Reproductive Health     

Adolescent Fertility Rate    
114 

 

Age at First Sex 
 

18 
 

 
18 

 

Adolescent Pregnancy Rate     
Contraceptive Prevalence Rate, Modern     

15-19    
9 

 

20-24    
24 

 

Unmet Need     
Demand satisfied for modern family planning (male, female)     

15-19    
35 

 

20-24    
51 

 

Females involved in decision-making for contraceptive use     
15-19      
20-24     
Gender and Social Protection     

Child Labour (male, female) 
 

28 
 

 
29 

 

Sex before Age 15     

Population Male Female
Adolescents 10-14 (%) 6 6

Youth 15-19 (%) 5 5

Youth 20-24 (%) 4 4

Adolescents and Youth 10-24 (%) 31.7

Education
Progression to secondary school (male,female) 59 54

Out of School Adolescents (male, female)

Gender Index Secondary Education 92

Use of mass media (male, female) 61.4 54.3

Completion rate at secondary school (male, female) 34 18

Employment
Labour force participation (male,female) 69 60

Youth unemployment rate (male, female) 3.2 4.6

Proportion of youth not in employment, education or training 10.6 19

Sexual and Reproductive Health
Adolescent Fertility Rate 114

Age at First Sex 18 18

Adolescent Pregnancy Rate

Contraceptive Prevalence Rate, Modern

15-19 9

20-24 24

Unmet Need

Demand satisfied for modern family planning (male, female)

15-19 35

20-24 51

Females involved in decision-making for contraceptive use

15-19 
20-24
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Gender and Social Protection

Child Labour (male, female) 28 29

Sex before Age 15

15-19 (male, female) 14 13

20-24 (male, female) 11 12

Orphan Attendance Ratio 95

Pediatric AIDS infections (thousands) 140

Female Genital Mutilation/ Cutting

15-19 5

20-24 7

Sexual Violence

15-19 11

20-24 16

Age-mixing in sexual partnerships

15-19 8

20-24

Attitude toward wife-beating

15-19 50 59

20-24 45 60

Child Marriage

Married by Age 15 5

Married by Age 18 31

HIV/AIDS

HIV Prevalence

15-19 (male, female) 0.8 1.3

20-14 (male, female) 1.7 4.4

HIV Testing Behaviour

15-19 (male, female) 13 21

20-14 (male, female) 30 39

Condom Use at last high risk sex

15-19 (male, female) 39 48

20-14 (male, female) 51 37

Multiple Sexual Partners

15-19 (male, female) 7 3

20-14 (male, female) 23 5

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female) 42 37

20-14 (male, female) 53 44

HIV prevalence rate among pregnant women

15-19

20-24
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Laws 

(a) Ages of consent to sexual activity 
With the enactment of the Law of the Child Act, 2009, which applies in Tanzania mainland, 
and the Children’s Act No 6 of 2011, which applies in Zanzibar, the law now defines a child 
as any person below the age of 18 years. These laws have also amended several other laws 
that used to define a child differently. 
 
Section 130 of the Tanzanian Penal Code, as amended by section 5 of the Sexual Offences 
Special Provisions Act, 1998, provides that a male person commits the offence of rape if he 
has sexual intercourse with a woman, whether with or without her consent, when she is 
under 18 years of age. An exception is made if the woman is the perpetrator’s wife and had 
been at least 15-years-old at the time of the commission of the act. From this it can be 
deduced that the age of consent to sexual intercourse for girls is 18 years. However, this is 
somewhat contradicted by section 142 of the Penal Code which states that the owner or 
occupier of premises who allows a man to have sexual intercourse with a girl under the age 
of 16 years commits an offence, unless he reasonably believed the girl to be older than 16 
years. 
 
The Penal Code does not appear to entertain the notion that male persons can be raped. 
However, it would appear that the age of consent to sexual activity for boys is 15 years. 
Section 156(2) of the Penal Code states that where a charge of indecent assault relates to a 
boy under the age of 15 years, it will be no defence to the charge if the boy consented to 
the act of indecency. 
 
Interestingly, section 135(2) of the Penal Code provides that where a charge of sexual 
assault (which has to be distinguished from indecent assault) relates to a boy or girl under 
the age of 18 years, their consent will be no defence to such charge. Sexual assault is 
defined as “causing any sexual annoyance to any person, uttering any word or sound, 
making any gesture or exhibiting any word or object intending that such word or object shall 
be heard, or the gesture or object shall be seen, by that other person”. Thus it can be 
inferred that the age of consent to non-physical acts, i.e. acts not amounting to sexual 
intercourse, is 18 years. 
 
In Zanzibar, section 125(2)(e) of the Penal Decree Act, No 6 of 2004, provides that a man 
commits the offence of rape if he has sexual intercourse with a girl, whether with or without 
her consent, when she is under 18 years of age, unless she is his wife and has attained 
puberty. Special provision is made in section 126(2) where the perpetrator is a boy under 
the age of 18 years, in that a distinction is made between first-time, second-time and third-
time offenders, with punishment increasing according to the number of offences. It can be 
inferred that the age of consent to sexual activity in Zanzibar is 18 years for both boys and 
girls. 

CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary

Secondary

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 18 18

Minimum legal age of consent to marriage(male, female) 18 15

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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(b) Ages of consent to marriage 
In Tanzania, section 13 of the Law of Marriage Act, 1971, sets the minimum age of marriage 
for males at 18 years and women at 15 years. The court may, on application, grant approval 
for a marriage where either or both parties are below these minimum ages, provided that 
neither party is below the age of 14 years and special circumstances warrant such approval. 
It is argued that these minimum ages are maintained because it touches on certain religious 
beliefs and public consultation would be required before a common age is agreed upon.
169 
 
The Zanzibar laws are silent on the age of marriage. The House of Representatives may have 
a good reason for not enacting law to provide for a minimum age of marriage on the 
grounds of it being in conflict with Islamic teachings, whereby a parent is duty bound to find 
a suitable husband for his daughter as soon as she attains puberty. However, according to 
section 19 of the Education Act, 1982, every child who has attained the age of seven years 
and below 13 years must be enrolled for primary education. Section 20(1) provides for 
compulsory attendance to school of the enrolled child until he or she completes basic 
education. Section 20(3) strictly prohibits such enrolled learner to marry before completion 
of basic education. By this time, a girl would be 18 years of age. Therefore by implication, 
the age for marriage in Zanzibar is 18 years.170 
 
(c) Criminalization of consensual sexual activity among children 
Neither the Tanzanian Penal Code nor the Sexual Offences Special Provisions Act, 1998, 
addresses the issue of consensual sexual activity among children in Tanzania. Zanzibar also 
has no legislative provisions governing consensual sexual activity. 
 
(d) Ages of consent to medical treatment, including treatment for HIV and access to 

contraceptive aids 
In Tanzania, section 8 of the Law of the Child Act, 2009, provides for a child’s right to 
medical care and immunisation and also prohibits a person from depriving a child of this 
right. 
 
Insofar as initiatives to cater for child protection are concerned, the Tanzanian Health Policy 
on Children confers free health services on all pregnant mothers and children under five 
years. Secondly, all children below 18 years are entitled to free health services for chronic 
diseases such as AIDS,  tuberculosis, epilepsy and diabetes. 171 
 
The Law of the Child Act in Tanzania does not provide for ages of consent to medical 
treatment, nor does it regulate access to contraceptive aids. 
 

 
 

123 | P a g e  
 

In Zanzibar, section 111 of the Children’s Act, 2011, provides that a child aged 16 or older 
may consent to medical intervention or a surgical operation, provided that the child is of 
sufficient maturity and has the mental capacity to understand the benefits, risks and effects 
of the treatment or operation. Section 112 likewise provides that a child agedf 16 years or 
older may consent to be tested for HIV, with the same proviso as regards medical treatment 
and operations, but section 113 requires that a child may only be tested for HIV once he or 
she has received proper counselling by an appropriately trained person. Post-test 
counselling is also required. In terms of section 6, a child may not be discriminated against 
on account of his or her HIV status. Section 10(4) guarantees the right of a child aged 16 
years to relevant information regarding health care and healthy development, including 
appropriate information relating to HIV. It is worthy to note that Zanzibar has an Aids 
Commission, established by the Zanzibar AIDS Commission Act, No 3 of 2002. Its functions, 
inter alia, are to ensure the development of strategies and policies in combating HIV and 
AIDS, to control and ameliorate the effects of the HIV and AIDS epidemic, and to promote 
and coordinate the application of such strategies and policies. 
 
(e) Abortion 
The Penal Code provisions on abortion are frequently misunderstood as being a total 
prohibition on abortion. This is not the case. Sections 150–152 of the Tanzanian Penal Code 
criminalize only “unlawful” acts related to illegal abortion, indicating that there are 
circumstances where abortion is lawful. A lawful abortion includes one performed to 
preserve the woman’s life or her mental or physical health. Section 230 creates a clear 
exception to criminalization in cases where an abortion is necessary to preserve the 
woman’s life. Case law has further clarified that this life exception encompasses mental and 
physical health as well. The law on abortion does not specify who may perform a legal 
abortion, leaving room for appropriately trained mid-level providers—such as nurses, 
midwives, and clinical officers—to provide the service, in addition to qualified medical 
practitioners. 172 
Sections 146–148 of the Zanzibar Penal Decree Act, 2004, make it an offence for any person 
or mother to administer substances or things unlawfully for the purposes of procuring a 
miscarriage. In addition, the Spinster and Single Parent Children Protection Act, 2005, makes 
it an offence for a spinster (an unmarried female between 18 and 21 years) to be found 
pregnant at her own will. Punishment is to serve in the community for a period of six 
months, starting three months from the date of delivery. This provision is contrary to 
International Human Rights Conventions since it restricts a young woman in enjoying her 
right to have a family. Denying a young woman of that age an opportunity to make a 
decision as to whether to give birth or not is an interference with her rights to reproductive 
autonomy. 
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(b) Ages of consent to marriage 
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(f) Sexual diversity 
Section 13 of the Constitution of the United Republic of Tanzania, 1977, prohibits 
discrimination on the following grounds: nationality, tribe, place of origin, political opinion, 
colour, religion, sex or station in life. The reference to “sex” is not a reference to sexual 
orientation. Section 157 of the Penal Code criminalizes acts of gross indecency committed 
between male persons, whether in public or in private, and sets a term of imprisonment of 
five years. 
 
Section 12 of the Zanzibar Constitution, 1984, contains wording similar to the Tanzanian 
Constitution, save for a reference to “gender” rather than sex. Section 150 of the Penal 
Decree Act makes it an unnatural offence for a person to permit a male person to have 
carnal knowledge of him or her against the order of nature, and section 157 expressly 
prohibits a union of persons of the same sex. 
 
(g) Criminalization of HIV transmission 
There appears to be no legal provisions specifically targeted at criminalizing the 
transmission of HIV, either in Tanzania or in Zanzibar. 
 
(h) Harmful cultural practices 
In Tanzania, section 158 of the Law of the Child Act, 2009, expressly prohibits any person 
from performing or causing the performance of female genital mutilation (FGM) to a child. 
In addition, section 13 prohibits any person from subjecting a child to torture, inhuman 
punishment or degrading treatment, including any cultural practice which dehumanizes or is 
injurious to the physical and mental well-being of a child. 
 
The Zero Tolerance to FGM Day (which falls on 6 February every year), the National Plan of 
Action to Combat Female Genital Mutilation (2001-2015), and the National Secretariat on 
Elimination of FGM, the Secretariat of which is coordinated by the Ministry of Community 
Development, Gender and Children, are measures that support the implementation of the 
legislative framework.173 
 
Section 14 of the Children’s Act, 2011, in Zanzibar duplicates the provisions of section 13 of 
Tanzania’s Law of the Child Act. 
 
(i) Protection for victims of sexual abuse 
Tanzania is one of the first and few countries in Africa to undertake a National Study on 
Violence against Children (2010/11). It measured, for the first time, all forms of violence 
(sexual, physical and emotional) among girls and boys and gave national estimates of the 
prevalence of violence. Preliminary results from this national study show that nearly one out 
of three females and one out of six males experienced sexual abuse prior to the age of 18. 
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Section 83 of the Law of the Child Act, 2009, prohibits the sexual exploitation of children, 
including the inducement or encouragement of children to take part in sexual activity, 
prostitution or in pornographic performances, and section 138B of the Penal Code prohibits 
the procuring of a child for sexual purposes. There is also a prohibition on sexual intercourse 
with a married girl below the age of 15 years. 
 
In an effort to combat child sexual abuse, Tanzania has adopted a definition of sexual abuse 
of children which covers more than non-consensual activities, including sexual activities 
with children below the age of consent, whether or not they appeared willing or were even 
the initiating partners. Thus, again, the Sexual Offences (Special Provision) Act criminalizes 
anyone having sexual intercourse with a child. 174 
 
In relation to the evidence of a child witness in sexual offence cases, section 127 of the 
Evidence Act, 1967 (as amended by the Sexual Offences Special Provisions Act, 1998) 
provides as follows: 
 

“(7) Notwithstanding the preceding provisions of this section, where in criminal 
proceedings involving a sexual offence the only independent evidence is that of a child 
of tender years or of a victim of the sexual offence, the court shall receive the evidence, 
and may, after assessing the credibility of the evidence of the child of tender years or 
as case may be the victim of the sexual offence on its own merits, notwithstanding 
that such evidence is not corroborated, proceed to convict, if for reasons to be 
recorded in the proceeding, the court is satisfied that the child of tender years or the 
victim of the sexual offence is telling nothing but the truth.” 

 
In Tanzania, the Law of the Child Act, and in Zanzibar the Criminal Procedure Act, 2004, 
allow cases relating to children to be held in camera and prohibit publication of information 
relating to child witnesses. The Children’s Act in Zanzibar specifically prohibits the 
publication of information or photographs that may lead to the identification of an abused 
child. 
 
It has been reported that there is a practice in Zanzibar whereby rape victims are examined 
at Mnazimmoja Hospital on a particular day of the week.175 The requirement of examining 
the victim immediately following the rape is neither known to most victims nor police 
officials who receive complaints at police stations. 
 
Section 49(5) of Zanzibar’s Children’s Act duplicates the provisions of Tanzania’s Evidence 
Act, 1967, referred to above. 
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(j) Gender-specific legal protection 
In Zanzibar, the Ministry of Labour, Youth, Women and Children’s Development has as far 
back as 2008 made several recommendations regarding gender-specific legal protection. 
The Ministry, inter alia, called for: 176 

 Amendment of the Penal Decree Act to provide for the offence of marital rape; 
 Prohibition of the practice in terms of which a rapist would marry the victim to avoid 

a charge of rape; 
 Provisions for awarding compensation to all victims of offences against morality, 

including sexual exploitation of children and defilement of boys; 
 Reforms so as to make the offence of rape gender-neutral; 
 Clear interpretation of carnal knowledge to circumvent traditional healers who 

employ oral contact with the sexual organs of women and girls as traditional 
treatment of diseases; and 

 Amendment of the Spinster and Single Parent Children Protection Act, 2005, by 
removing the criminal sanction in relation to spinsters who are found to be 
pregnant. 

 
Policies 

(a) Policy environment 
Examples of policy-related and other documents relating to sexual and reproductive health 
rights and services in Tanzania are the following: 

 National Policy Guidelines for Reproductive and Child Health Services (2003): 
describing HIV as “a major reproductive health problem”, stating that “all 
reproductive and child health interventions in public, private NGOs and voluntary 
sector shall integrate STIs/HIV/AIDS prevention and care” and emphasizing services 
such as condoms for dual protection. 

 Comprehensive Family Planning Procedure Manual (2007): advocating the provision 
of as many services as possible in one facility, calling on family planning providers to 
respond to HIV and emphasizing particular HIV services, such as HIV counselling and 
testing. 

 National Road Map Strategic Plan to Accelerate Reduction of Maternal, Newborn 
and Child Deaths (2008–2015): emphasizing the integration of HIV, particularly 
prevention of mother-to-child transmission (PMTCT). 

 Health Sector Strategy for HIV/AIDS (2008–2012): promoting integrating HIV 
throughout the MoHSW/all institutions in the health sector, and redefining the 
National Aids Control Programme to manage the transition from vertical to 
integrated programming. 

 Second National Multisectoral Strategic Framework on HIV and AIDS (2008–2012): 
emphasizing linkages to family planning and expanding PMTCT through integration 
of counselling and testing. 
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 National Guidelines for Management of HIV and AIDS (2008): citing family planning 
as part of comprehensive prevention for persons living with HIV (PLHIV) and stating 
that PMTCT should be integrated within all HIV, RH and child health services. 

 National Policy on HIV/AIDS (2001): stating that “integrated, quality and user-friendly 
reproductive health services shall be made accessible to men, women and the youth” 
and promoting rights-based approaches. 

 The HIV/AIDS Prevention and Control Act emphasizes the rights of PLHIV to basic 
health care and to marry and have a family. It militates against stigma and 
discrimination. 

 
(b) Policies affecting maternal, newborn and child health (MNCH) 
Tanzania has formulated a number of policies and has acceded to a number of international 
policy formulation frameworks that have an impact on maternal, newborn and child health 
service delivery. These include the National Health Policy (revised 2003), the Health Sector 
Reforms and Health Sector Strategic Plan (2003-2007), Reproductive and Child Health 
Strategy (2005-2010), and MKUKUTA, Health Sector Support Programme 111 (2008-2012). 
The revised Tanzanian National Health policy of 2003, in section 2.4(1-5), stipulates the 
following relevant health objectives for MNCH: 

 Reduce the burden of disease and maternal and infant mortality, increase life 
expectancy through the provision of adequate and equitable maternal and child 
health services, facilitate the promotion of environmental health and sanitation, 
promote adequate nutrition, control communicable diseases, and treat common 
conditions. 

 Ensure that the health services are available and accessible to all the people in the 
country (urban and rural areas). 

 Sensitize the community on common preventable health problems, improve the 
capabilities at all levels of society to assess and analyse problems, and design 
appropriate action through genuine community involvement. 

(c) Abortion 
Despite the fact that abortion is legal in Tanzania to preserve a woman’s life or health and in 
cases of sexual violence, research conducted by the Centre for Reproductive Rights revealed 
no comprehensive mainland Tanzanian government policies or guidelines pertaining to safe 
abortion services. 
 
In Tanzania, abortion, particularly in settings where it is criminalized, is often highly 
stigmatized, and women requiring a safe abortion or post-abortion care often face 
discrimination when attempting to access these services. These women may be subjected to 
physical and verbal abuse by health care providers, denied access to pain medications, or 
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required to pay bribes to obtain care. Some providers may intentionally delay the provision 
of care to these women or refuse to provide referrals due to personal beliefs and biases 
concerning the procedure. Other providers, afraid of being seen as complicit in the 
procuring of an unlawful abortion, may deny women emergency post-abortion care and 
may even report them to the police, in violation of patient confidentiality. As such, 
protections for patients’ rights are critical to ensuring that women obtain quality abortion 
services, and that they receive such services free from discrimination.177 
 
The official codes of conduct and ethics for medical practitioners (including assistant 
medical officers) and nurses and midwives do not make explicit reference to abortion or 
termination of pregnancy. These codes also do not mention the general provision of 
abortion as constituting unlawful activity or professional misconduct, nor do they discuss 
who can provide abortion services and under what circumstances. 
 
According to the Ministry of Health, the 2002 Client Service Charter was created to “help 
people understand what we commit to provide, how to contact us, what to expect by way 
of service standards and to seek a remedy if something goes wrong. The Charter will help 
users to claim their rights, and it provides additional transparent mechanisms for contact, 
complaints and accessibility.” The Charter makes no direct mention of abortion or abortion-
related services. However, it does highlight the Ministry’s key obligations in ensuring the 
delivery of health care services. Under the Charter, clients have the right to: 
 

 lodge a complaint 
 privacy and confidentiality 
 obtain information about themselves 
 access health services, facilities, and information in a manner that meets their needs  
 informed consent178 

To ensure Tanzania’s compliance with its international and regional human rights 
obligations and to reduce maternal death and disability from unsafe abortion in Tanzania, 
the Centre for Reproductive Rights have made the following recommendations to the 
Tanzanian Government:179 

 Amend relevant laws and policies to bring them into conformity with Tanzania’s legal 
obligation under article 14(2)(c) of the African Charter’s Protocol on the Rights of 
Women in Africa (Maputo Protocol) to “protect the reproductive rights of women by 
authorizing medical abortion in cases of sexual assault, rape, incest, and where the 
continued pregnancy endangers the mental and physical health of the (pregnant 
woman) or the life of the (pregnant woman) or the foetus.” 

 Raise awareness among health care providers, women, and communities about the 
true content and scope of the law on abortion in Tanzania and ensure that existing 
exceptions are available in practice. 
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 Develop and widely implement and disseminate comprehensive national guidelines 
on the provision of safe abortion services under the law. 

 Ensure that the relevant health care providers—including mid-level providers—are 
trained to provide safe abortion and post-abortion care services and that health care 
facilities are appropriately equipped to provide these services. 

 Comply with the call of the UN Special Rapporteur on the Right to Health to 
“decriminalize abortion” and “consider, as an interim measure, the formulation of 
policies and protocols by responsible authorities imposing a moratorium on the 
application of criminal laws concerning abortion, including legal duties on medical 
professionals to report women to law enforcement authorities.” 

(d) Managing learner pregnancies 
Since independence, the common practice in Tanzania was expulsion of girls, although such 
measures violate girl children’s rights to education as stipulated in the UN Convention on 
the Rights of the Child (1989), the Constitution of the United Republic of Tanzania, and the 
Universal Declaration on Human Rights and its approved optional protocol; and they go 
against UNESCO, EFA and CEDAW goals on the rights of the pregnant learners. 
 
Tanzania adopted a new policy under pressure from UNICEF and other civil organizations to 
change its 1995 educational policy on pregnant students to allow them to continue with 
studies during pregnancy and after giving birth. In October 2009, the government initiated 
the policy changes and pregnant students were allowed to sit for the national examinations 
in primary and secondary schools. In addition, the government developed new guidelines 
that would assist teenage mothers in returning to school after delivery. Accordingly, there 
were three main issues to enable teenage mothers to return to school – timeframe, which 
school to be readmitted to, and care for the baby (The Citizen Newspaper, April 2010). 
Previously, such students were readmitted into TRCs, Adult Education Centres and VETA if 
they wanted to continue with studies. 
 
However, readmission of pregnant students and teenage mothers is still a problem in many 
schools. Some school directors believe that admitting or re-admitting teenage mothers will 
encourage more girls to become pregnant. As a result, pregnant and mothering students are 
still expelled from schools and some are struggle to continue their studies. There is limited 
information on students’ experiences of mothering in the absence of an explicit policy and a 
transparent readmission process.180 
 

Analysis 

 Tanzania appears to have contradictory legal provisions on the age of consent to 
sexual activity, with the Penal Code mentioning two ages in respect of girls –18 years 
and 16 years. In Zanzibar, the age of consent appears to be 18 years  but specific 
provisions are lacking. 
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protections for patients’ rights are critical to ensuring that women obtain quality abortion 
services, and that they receive such services free from discrimination.177 
 
The official codes of conduct and ethics for medical practitioners (including assistant 
medical officers) and nurses and midwives do not make explicit reference to abortion or 
termination of pregnancy. These codes also do not mention the general provision of 
abortion as constituting unlawful activity or professional misconduct, nor do they discuss 
who can provide abortion services and under what circumstances. 
 
According to the Ministry of Health, the 2002 Client Service Charter was created to “help 
people understand what we commit to provide, how to contact us, what to expect by way 
of service standards and to seek a remedy if something goes wrong. The Charter will help 
users to claim their rights, and it provides additional transparent mechanisms for contact, 
complaints and accessibility.” The Charter makes no direct mention of abortion or abortion-
related services. However, it does highlight the Ministry’s key obligations in ensuring the 
delivery of health care services. Under the Charter, clients have the right to: 
 

 lodge a complaint 
 privacy and confidentiality 
 obtain information about themselves 
 access health services, facilities, and information in a manner that meets their needs  
 informed consent178 

To ensure Tanzania’s compliance with its international and regional human rights 
obligations and to reduce maternal death and disability from unsafe abortion in Tanzania, 
the Centre for Reproductive Rights have made the following recommendations to the 
Tanzanian Government:179 

 Amend relevant laws and policies to bring them into conformity with Tanzania’s legal 
obligation under article 14(2)(c) of the African Charter’s Protocol on the Rights of 
Women in Africa (Maputo Protocol) to “protect the reproductive rights of women by 
authorizing medical abortion in cases of sexual assault, rape, incest, and where the 
continued pregnancy endangers the mental and physical health of the (pregnant 
woman) or the life of the (pregnant woman) or the foetus.” 

 Raise awareness among health care providers, women, and communities about the 
true content and scope of the law on abortion in Tanzania and ensure that existing 
exceptions are available in practice. 
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 Develop and widely implement and disseminate comprehensive national guidelines 
on the provision of safe abortion services under the law. 

 Ensure that the relevant health care providers—including mid-level providers—are 
trained to provide safe abortion and post-abortion care services and that health care 
facilities are appropriately equipped to provide these services. 

 Comply with the call of the UN Special Rapporteur on the Right to Health to 
“decriminalize abortion” and “consider, as an interim measure, the formulation of 
policies and protocols by responsible authorities imposing a moratorium on the 
application of criminal laws concerning abortion, including legal duties on medical 
professionals to report women to law enforcement authorities.” 

(d) Managing learner pregnancies 
Since independence, the common practice in Tanzania was expulsion of girls, although such 
measures violate girl children’s rights to education as stipulated in the UN Convention on 
the Rights of the Child (1989), the Constitution of the United Republic of Tanzania, and the 
Universal Declaration on Human Rights and its approved optional protocol; and they go 
against UNESCO, EFA and CEDAW goals on the rights of the pregnant learners. 
 
Tanzania adopted a new policy under pressure from UNICEF and other civil organizations to 
change its 1995 educational policy on pregnant students to allow them to continue with 
studies during pregnancy and after giving birth. In October 2009, the government initiated 
the policy changes and pregnant students were allowed to sit for the national examinations 
in primary and secondary schools. In addition, the government developed new guidelines 
that would assist teenage mothers in returning to school after delivery. Accordingly, there 
were three main issues to enable teenage mothers to return to school – timeframe, which 
school to be readmitted to, and care for the baby (The Citizen Newspaper, April 2010). 
Previously, such students were readmitted into TRCs, Adult Education Centres and VETA if 
they wanted to continue with studies. 
 
However, readmission of pregnant students and teenage mothers is still a problem in many 
schools. Some school directors believe that admitting or re-admitting teenage mothers will 
encourage more girls to become pregnant. As a result, pregnant and mothering students are 
still expelled from schools and some are struggle to continue their studies. There is limited 
information on students’ experiences of mothering in the absence of an explicit policy and a 
transparent readmission process.180 
 

Analysis 

 Tanzania appears to have contradictory legal provisions on the age of consent to 
sexual activity, with the Penal Code mentioning two ages in respect of girls –18 years 
and 16 years. In Zanzibar, the age of consent appears to be 18 years  but specific 
provisions are lacking. 
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 The discrepancy between the ages of consent to marriage for boys (18 years) and 
girls (15 years) in Tanzania needs to be addressed. Zanzibar law appears to be silent 
on the age of consent to marriage. 

 Tanzania has no specific legal provisions governing consent to medical treatment, 
HIV testing, confidentiality of test results and access to contraceptives. In Zanzibar, 
these issues are well regulated, with the relevant legislation also providing for pre- 
and post-HIV testing counselling. 

 The laws on abortion in Tanzania are based on the health of the mother, whereas 
Zanzibar does not appear to entertain any circumstances under which abortion 
would be allowed. The current provisions on pregnant spinsters (aged between 18 
and 21) in Zanzibar appear to be archaic and should be addressed. 

 Sexual diversity is not expressly recognized in either Tanzania or Zanzibar, and 
provisions on the transmission of HIV appear to be non-existent in both the 
mainland and the island. 

 Harmful cultural practices are prohibited in both Tanzania and Zanzibar. There 
appears to be adequate legal protection for children as victims of sexual abuse. 

 It is encouraging to note the recommendations in Zanzibar on gender-specific legal 
protection. 

 Effective and properly enforced policy regarding the management of learner 
pregnancies in Tanzania, provision of life skills and sexual education are notably 
absent and this requires urgent attention. 
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Population Male Female
Adolescents 10-14 (%) 7 7

Youth 15-19 (%) 6 6

Youth 20-24 (%) 5 5

Adolescents and Youth 10-24 (%) 33.6

Education
Progression to secondary school (male,female) 55 53

Out of School Adolescents (male, female) 20 22

Gender Index Secondary Education 91

Use of mass media (male, female) 87.7 81.6

Completion rate at secondary school (male, female) 3

Employment
Labour force participation (male,female) 77 74

Youth unemployment rate (male, female) 4.3 5

Proportion of youth not in employment, education or training 4.9 15.5

Sexual and Reproductive Health
Adolescent Fertility Rate 97

Age at First Sex 18 18

Adolescent Pregnancy Rate

Contraceptive Prevalence Rate, Modern

15-19 6

20-24 20

Unmet Need

Demand satisfied for modern family planning (male, female)

15-19 29

20-24 35

Females involved in decision-making for contraceptive use

15-19 

20-24
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Gender and Social Protection

Child Labour (male, female) 17 16

Sex before Age 15

15-19 (male, female) 18 12

20-24 (male, female) 13 16

Orphan Attendance Ratio 87

Pediatric AIDS infections (thousands) 150

Female Genital Mutilation/ Cutting

15-19 1

20-24 1

Sexual Violence

15-19 19

20-24 28

Age-mixing in sexual partnerships

15-19 13

20-24

Attitude toward wife-beating

15-19 52 62

20-24 38 60

Child Marriage

Married by Age 15 10

Married by Age 18 40

HIV/AIDS

HIV Prevalence

15-19 (male, female) 1.7 3

20-24 (male, female) 2.8 7.1

HIV Testing Behaviour

15-19 (male, female) 26 49

20-24 (male, female) 36 55

Condom Use at last high risk sex

15-19 (male, female) 56

20-24 (male, female)

Multiple Sexual Partners

15-19 (male, female) 5

20-24 (male, female) 18 4

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female) 35 36

20-24 (male, female) 48 41

HIV prevalence rate among pregnant women

15-19

20-24
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Laws 

 
(a) Ages of consent to sexual activity 
The age of consent to sexual activity is 18 years, according to the Penal Code, 1950. 
Defilement of a girl (i.e. sexual intercourse with consent) below the age of 18 years 
previously carried the death sentence. This section (129) has since been amended by the 
Penal Code (Amendment) Act, 2007. A new definition of ‘defilement of persons under 
eighteen years of age’ was introduced. The definition is gender-neutral, and provides that 
any person who performs a sexual act with another person below the age of 18 years is 
guilty of the felony ‘defilement’ and is liable on conviction to life imprisonment. An attempt 
to commit this crime attracts a sentence not exceeding 18 years. Aggravated defilement 
includes situations where the victim is below 14 years, and where the offender is a parent, 
guardian or person in authority. There is no ‘close-in-age defence’ 
 
(b) Ages of consent to marriage 
According to the Constitution, the age of consent to marriage is 18 years. However, the 
African Committee of Experts on the Rights and Welfare of the Child, in their concluding 
observations and recommendations to Uganda, noted with concern that many girls are 
married younger, due to customary and religious (Muslim) law that allows marriage to occur 
earlier.181 
 
(c) Criminalization of consensual sexual activity among children 
The Penal Code Amendment Act, 2007, introduced a new section 129A called ‘child to child 
sex’. Where the offender is under the age of 12 years, the matter is dealt as required by Part 
V of the Children’s Act, as a child in need of care and protection. Where both children 
engaging in a sexual act are between 12 and 18 years, both are considered offenders, and 
they will be dealt with in terms of Part X of the Children’s Act. There is no ‘close-in-age 
defence’. 
 
(d) Ages of consent to medical treatment, including treatment for HIV and access to 

contraceptive aids 
Not reflected in the law. 
 
(e) Reproductive health services including abortion 
Abortion is not completely outlawed by Ugandan law. The Constitution provides that ‘[n]o 
person may terminate the life of an unborn child except as may be authorized by law’.182 It 
should be noted that including an ‘anti-abortion’ clause in a constitution is outdated, as very 
few modern constitutions do so, in the region or elsewhere183 

 

CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary 100%

Secondary 100%

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 18 18

Minimum legal age of consent to marriage(male, female) 18 18

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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In addition to the Constitution, the Penal Code, 1950, Article 141, states that: 

“Any person who, with intent to procure the miscarriage of a woman whether she is 
or is not with child, unlawfully administers to her or causes her to take any poison or 
other noxious thing, or uses any force of any kind, or uses any other means, commits 
a felony and is liable to imprisonment for fourteen years”. 

However, Section 217 of the Penal Code provides that a person is not criminally responsible 
for performing in good faith and with reasonable care and skill a surgical operation upon an 
unborn child for the preservation of the mother’s life if the performance of the operation is 
reasonable, having regard to the patient’s state at the time and to all the circumstances of 
the case. In addition, Section 205 of the Penal Code provides that no person shall be guilty 
of the offence of causing by wilful act a child to die before it has an independent existence 
from its mother if the act was carried out in good faith for the purpose of preserving the 
mother’s life. 

 
(f) Sexual diversity 
The Anti-Homosexuality Act (2014) criminalizes consensual same-sex sexual activity 
between children below the age of 18 years. The law does not contain any ‘close-in-age 
defence’, which makes the law rigid and inflexible. Although the offence of homosexuality 
can result in life imprisonment for adults, it appears that the Children Act will protect child 
‘offenders’ who commit consensual sexual activity from such harsh sentences, though a 
sentence of three years in a reformatory school could result from such a conviction. A 
concerning aspect of the law is the fact that people offering counselling or support can be 
charged for ‘promoting homosexuality’. It must be noted that the Anti-Homosexuality Act 
was declared unconstitutional by the Uganda Supreme Court on the technical ground of a 
lack of a quorum when the law went through Parliament.184 It is not yet clear, at the time of 
writing, whether the Bill will be reintroduced to Parliament. 
 
In any event, section Article 145 of the Penal Code,1950, still stands, since it has not been 
expressly repealed by the Anti-Homosexuality Act. It is the precursor to the Act and is the 
section under which homosexual sexual acts were previously prosecuted. It reads as follows: 
 

“145. Unnatural offences 
Any person who- 

 Has carnal knowledge of any person against the order of nature; 
 Has carnal knowledge of an animal, or 
 Permits a male person to have carnal knowledge of him or her against the 

order of nature, commits an offence and is liable to imprisonment for life.” 
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It is notable that offences under this section carry life imprisonment.185 The wording is 
broad enough to include consensual acts and lesbian acts. It also probably includes anal sex 
between a male and a female. 
 
(g) Criminalization of HIV transmission 
The Penal Code Amendment Act (2007) creates an aggravated form of the felony of 
defilement (sex with a person below the age of 18 years, regardless of consent) in a 
situation where the offender is HIV-positive. A person arrested for defilement is mandatorily 
tested for HIV. A person convicted of aggravated defilement can be sentenced to life 
imprisonment. 
 
On 13 May 2014, the Ugandan Parliament passed the HIV and AIDS Prevention and Control 
Bill (2009). This new law criminalizes transmission, attempted transmission, and behaviour 
that might result in transmission by those who know they are HIV-positive. The Bill includes 
mandatory HIV testing for pregnant women and their partners, causing concern that it may 
have a disproportionate negative effect on girls and women.186 
 
(h)  Harmful cultural practices 
Section 7 of the Children Act (1996) provides as follows: ‘It shall be harmful to subject a 
child to social or customary practices that are harmful to that child’s health’. 
 
One harmful cultural practice which has been expressly outlawed is female genital 
mutilation. The Prohibition of Female Genital Mutilation Act, 2011, creates offences and 
provides various protections for girls and women who are under threat of FGM.187 Human 
sacrifice, including the removal of body parts, is a crime that targets children. The 
Witchcraft Act, 1957, prohibits acts of witchcraft that threaten death or result in death. 
More recently, the Prevention of Trafficking in Persons Act, 2009, makes human sacrifice 
illegal. Any person who is convicted of child sacrifice (which includes removal of body parts) 
can be sentenced to death. 
 
(i) Protection for victims of sexual abuse 
Part V of the Children Act (1996) deals with the care and protection of children. Section 21 
gives the grounds on which a child may be removed from his or her parents, broadly 
described as ‘harm or probable harm’, and this could obviously include sexual abuse. There 
is no specific Sexual Offences Act, but the Penal Code Amendment Act (2007)  expanded the 
definition of sexual act to make it gender-neutral, to include anal as well as vaginal 
penetration, and penetration with an object. 
 
The Domestic Violence Act (2010) protects victims from any kind of violence, including 
conduct of a sexual nature that abuses, humiliates, degrades or otherwise violates the 
dignity of a person. 
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The Evidence Act dates back to 1909 and does not contain any special evidentiary 
protections or child-friendly court procedures. The Prevention of Trafficking in Persons Act 
(2009) deals with sex tourism and sexual exploitation in the context of trafficking. 
 
With regard to sexual abuse in schools, the Education (Pre-primary, Primary and Post-
primary) Act, 2008 provides for a register of teachers. A teacher may be removed from the 
register if he or she has been convicted of a crime of ‘moral turpitude’ for which a sentence 
of a fine of more than five currency points or a prison sentence of more than three months 
was handed down. A similar rule applies to any ‘misconduct’ that is prejudicial to the 
physical, mental or moral welfare of any pupil in any school. 
 
(j) Gender-specific legal protection 
The Prohibition of Female Genital Mutilation Act (2011), discussed above, is an example of 
gender-specific legal protection. The Penal Code Amendment Act (2007) broadened the 
definition of ‘sexual act’ to make it gender-neutral. 
 
Policies 

(a) Reproductive health services including abortion 
The 2006 National Policy Guidelines and Standards for Sexual and Reproductive Health 
Rights provide for access to safe abortion services in certain cases, namely severe health-
threatening maternal illnesses; severe foetal abnormalities; cervical cancer, HIV-positive  
women requesting an abortion, or where the pregnancy is a result of rape, incest or 
defilement. Although a woman is not required to obtain permission from the male who 
impregnated her,  it is not clearly stated in the law whether adolescents can access abortion 
services without parental assistance. The Ministerial Directive on Access to Health Services 
without Discrimination (June 2014)188 notes the issue of providing post-abortion care to a 
patient with induced abortion as being an ethical dilemma, and encourages health care 
providers to provide services to all clients without discrimination. 
 
(b) Sexual diversity 
Despite the law making homosexual acts criminal (whether under the Anti-Homosexuality 
Act or the old Penal Code) the policy position set out by the Ugandan Ministry of Health in 
2014 goes against that trend. In June 2014, the Ugandan Ministry of Health issued a 
‘Ministerial Directive on Access to Health Services without Discrimination’. It expressly 
states, at para 5(b), that ‘No health facility or health care provider shall discriminate 
patients on grounds of disease, religion, political affiliation, disability, race, sex, age, social 
status, sexual orientation, ethnicity, nationality, and country of birth or other such grounds’. 
 
(c) Provision of education on sexuality and sexual health 
In 2001 the Ugandan President launched an official programme for sexual education for 
youth, known as the Presidential Initiative on AIDS Strategy for Communication to Youth, or 
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PIASCY. The main focus of PIASCY is on abstinence until marriage. The programme targets 
primary and secondary school children and adolescents, and out of-school-programmes are 
also mentioned. The National Youth Forum also promotes abstinence education through 
assemblies at which young girls and boys pledge to abstain from sex until marriage. The 
sexual education curriculum in school has met with criticism for the numerous factual errors 
and judgmental statements that it contains.189 
 
(d) National AIDS plans with focus on addressing stigma and discrimination 
The National AIDS Prevention Strategy 2011-2015 (2011) does not provide any provisions 
targeted specifically at adolescents. Girls and boys are not singled out for preventive 
measures, although there is a mention of partnering with schools and of ‘girl education’.190 
 
(e)         Harmful cultural practices 
According to the draft Uganda National Adolescent Health Policy (2000), ‘Uganda has many 
traditional practices that impact on adolescent health and development. This includes early 
marriage, female genital mutilation, food taboos and wife sharing. These practices are 
deeply rooted in the cultures of various ethnic groups. Much as they may be justified on 
cultural/traditional grounds, their overwhelming negative impact on the nation and 
adolescents needs to be addressed’.191 
 
(f) Forced sterilization 
The Uganda: People living with HIV stigma index (2013)192 indicates that 1,107 female 
respondents (11 percent) living with HIV had been coerced into sterilization. However, 
sterilization is not mentioned in the National AIDS Prevention Strategy, and does not appear 
to be part of Uganda’s official policy. 
 
(g) Protection for victims of sexual abuse 
The Ministry of Health released a Gender-Based Violence Advocacy Pack on 3 September 
2014. The focus of the Advocacy Pack is on strengthening awareness, education and 
prevention of gender-based violence. There is a document called the Uganda Plan of Action 
for Child Sexual Abuse and Exploitation.193 It was drafted by civil society organizations and 
has not been adopted by the Government of Uganda. 
 
(h) Policies for managing learner pregnancies 
One in four girls becomes pregnant before the age of 19 years in Uganda, which is one of 
the highest rates of adolescent pregnancy in sub-Saharan Africa.194 The National Adolescent 
Health Policy (2004) requires that girls who get pregnant should be permitted re-entry to 
school.195 However, in reality, Ugandan schools do not generally allow pregnant girls to 
continue their studies nor to return to school after giving birth.196 The Uganda National 
Examination Policy does allow pregnant girls to sit for their exams, but it does not 
specifically state that they may attend classes. In 2011 the Ugandan Ministry of Health 
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PIASCY. The main focus of PIASCY is on abstinence until marriage. The programme targets 
primary and secondary school children and adolescents, and out of-school-programmes are 
also mentioned. The National Youth Forum also promotes abstinence education through 
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deeply rooted in the cultures of various ethnic groups. Much as they may be justified on 
cultural/traditional grounds, their overwhelming negative impact on the nation and 
adolescents needs to be addressed’.191 
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school.195 However, in reality, Ugandan schools do not generally allow pregnant girls to 
continue their studies nor to return to school after giving birth.196 The Uganda National 
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launched a campaign called ‘Let girls be girls’ which provided sex education and access to 
contraceptives. It was met with criticism by conservative religious groups.197 
 

Analysis 

 The age of consent to sexual activity in Uganda is 18, which is relatively high. The 
numbers of males convicted of consensual defilement in Uganda is very high – much 
higher than cases of rape or incest. Further research is required to determine how 
many of these defilement cases are adults having sex with children, and how many 
are adolescents having consensual sexual relationships where one is a young adult 
and the other is below the age of 18 years. The law and policy do not appear to 
distinguish between these two very different phenomena. 

 According to the Penal Code Amendment Act, 2007, where both adolescents 
engaging in a consensual sexual act are between 12 and 18 years, both are 
considered offenders, and they will be dealt with in terms of Part X of the Children’s 
Act, namely the juvenile justice system. There is no ‘close-in-age defence’. This is 
problematic because, if the law is intended to protect children from older persons, 
this criminalization is unnecessary. 

 With regard to the age of marriage, a report by Rubin et al198 found that early 
marriage was common in Uganda. According to the authors, the reasons for early 
marriage are rooted in traditional and social norms, as well as factors such as 
women’s disadvantaged status, a bias against girls’ education, and poverty. This 
report also found that, at that time, on average girls became sexually active at 16.6 
years of age, married at 17.8 and gave birth to their first child at 18.7. The data 
suggested that young women below 20 may be marrying later and may be having 
their first child later. The African Committee of Experts on the Rights and Welfare of 
the Child, in their concluding observations to Uganda, indicated the importance of 
harmonizing the different laws - civil, Muslim, and customary - to align them with 
the definition of a child.199 

 With regard to the abortion laws, the English case of Rex v Bourne (1938) was the 
first case that recognized the grounds on which abortion could be legally provided – 
namely that ‘preserving a pregnant woman’s life’, would include preserving her 
mental and physical health. This judgment has been followed throughout the 
commonwealth, including by the East African Court of Appeal in Mehar Singh Bansel 
v R (1959).200 The Ugandan government has noted the ‘mental and physical health’ 
exception in policy documents.    

 201 However, there remains a lack of clarity in what is meant by ‘authorized by law’, 
causing health practitioners to be anxious about which situations permit legal 
abortion.202 The opportunity to develop the interpretation of the preserving of life 
should be explored. It would be preferable if the law and policy on abortion were to 
be aligned, and the exceptions fully spelt out. States should create transparent 
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mechanisms for women to be able to apply for safe and legal abortion, and to appeal 
against refusals quickly.203 

 The Anti-Homosexuality Act is not in operation at the time of writing. However, old 
colonial laws remain on the statute book, which also responds harshly to 
homosexual acts, including consensual acts. Although the fact that child offenders 
are dealt with under the Children Act will protect children who engage in consensual 
same sex activities from life imprisonment, they may still face arrest, detention and a 
sentence of up to three years in a reformatory school. This is contrary to the 
approach that should be followed under international laws on juvenile justice. 

 Uganda has recently passed a law that criminalizes HIV transmission. This is not in 
line with what international bodies such as WHO and UNFPA promote. The provision 
that requires mandatory testing during pregnancy will target women and girls. 

 With regard to harmful cultural practices, the passing of the Female Genital 
Mutilation Act is a step forward, but the African Committee of Experts on the Rights 
and Welfare of the Child indicate in their Concluding Observations that female 
genital mutilation still occurs among the Sabiny ethnic groups in the Kapchorwa and 
Bukwa districts in the north-east of Uganda. The Committee of Experts also noted 
with concern the growing number of child sacrifices.204 

 Both the legal and policy framework relating to sexual offences is weak when it 
comes to special protections for victims or witness, and with regard to therapeutic 
intervention. The Sexual Offences Bill should be passed, but it will not solve the 
problem regarding the lack of special arrangements for children who testify in court. 
There is a need for legal review in this regard.205 

 There is an interesting disjuncture between the tough new Anti-Homosexuality laws 
and the policy position set out in the Ugandan Ministry of Health’s ‘Ministerial 
Directive on Access to Health Services without Discrimination’ (2014).The position on 
non-discrimination is commendable, but will be difficult to maintain if the Anti-
Homosexuality Act is reintroduced. 

 Sex education efforts are limited and tend to focus on abstinence only. The US 
government has funded most of these initiatives.206 There is debate about how 
successful these abstinence drives have been. Sophie Wacasa-Monacco, an AIDS 
specialist, says that it has played an important role in the decline of HIV and AIDS, 
but only when used as part of a broader education approach – especially knowledge 
about the transmission of HIV and STIs.207 In particular, abstinence-only education 
has been criticised for the fact that it makes girls socially vulnerable due to existing 
gender power relationships.208 

 It is noteworthy that child sacrifice was not included in the draft Uganda National 
Adolescent Health Policy (2000), which gives a critique of traditional practices that 
impact on adolescent health and development. This may be due the practice having 
become more frequent or better reported in recent years.209 
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Population Male Female
Adolescents 10-14 (%) 13.3 13

Youth 15-19 (%) 11.4 11.2

Youth 20-24 (%) 9.4 9.3

Adolescents and Youth 10-24 (%) 32.8

Education
Progression to secondary school (male,female) 66 62

Out of School Adolescents (male, female)

Gender Index Secondary Education 59

Use of mass media (male, female) 69.1

Completion rate at secondary school (male, female)

Employment
Labour force participation (male,female) 58 55

Youth unemployment rate (male, female) 18.0 18.5

Proportion of youth not in employment, education or training 29 21

Sexual and Reproductive Health
Adolescent Fertility Rate 21

Age at First Sex 18.2 17.7

Contraceptive Prevalence Rate, Modern

15-19 10

20-14 33

Unmet Need 22.8

Demand satisfied for modern family planning (male, female)

15-19 57

20-24 64

Females involved in decision-making for contraceptive use

15-19 81

20-24 81
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Gender and Social Protection

Child Labour (male, female)

Sex before Age 15

15-19 (male, female) 18 12

20-24 (male, female) 13 12

Orphan Attendance Ratio 92

Pediatric AIDS infections (thousands) 100

Female Genital Mutilation/ Cutting

15-19

20-24

Sexual Violence 8

15-19 16

20-24

Age-mixing in sexual partnerships (females 15-24) 7

Attitude toward wife-beating

15-19 41 49

20-24 33 48

Child Marriage

Married by Age 15 6

Married by Age 18 31

HIV/AIDS

HIV Prevalence

15-19 (male, female) 4.1 4.8

20-24 (male, female) 7.3 11.2

HIV Testing Behaviour

15-19 (male, female) 26.9 49.7

20-24 (male, female) 47.3 60.1

Condom Use at last high risk sex

15-19 (male, female) 43 36

20-24 (male, female) 56 45

Multiple Sexual Partners

15-19 (male, female) 7.5 1.5

20-24 (male, female) 15 1.8

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female) 47 39

20-24 (male, female) 53 45

HIV prevalence rate among pregnant women

15-19 4.8

20-24 11.2



145

CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary 87%

Secondary 87%

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 16

Minimum legal age of consent to marriage(male, female) 16 16

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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Laws 

 
(a) Ages of consent to sexual activity 
The age of sexual consent is not clearly set out in the Zambian legislation, although section 
138 of the Penal Code Act provides for the offence of defilement of girls under the age of 16 
years. Therefore it can be gleaned from this that the age of sexual consent is 16 years. 
 
(b) Ages of consent to marriage 
Section 10(1)(ii) of the Marriage Act states that each of the parties to the intended marriage 
(not being a widower or widow) is to be not less than 21 years old, or that if he or she is 
under that age, the consent thereinafter made requisite has been obtained (which consent 
must be in writing and annexed to the required affidavit).  
 
Section 17 of the Marriage Act provides that if either party to an intended marriage, not 
being a widower or widow, is under 21 years of age, the written consent of the father, or if 
he be dead or of unsound mind or absent from Zambia, of the mother, or if both be dead or 
of unsound mind or absent from Zambia, the consent of the guardian of such party shall be 
produced and shall be annexed to the affidavit required under sections 10 and 12 and, save 
as is otherwise provided in section 19, no special licence shall be granted or certificate 
issued without the production of such consent. Sections 18 and 19 of the Marriage Act 
provide for where parental consent cannot be obtained and give discretion to the Minister 
or High Court to give such consent to the marriage of a person under the age of consent to 
marriage. 

 
Section 33 of the Marriage Act provides the following: 

“A marriage between persons either of whom is under the age of sixteen years shall 
be void: Provided that this section shall not apply when a Judge of the High Court 
has, on application being made, and on being satisfied that in the particular 
circumstances of the case it is not contrary to the public interest, given his consent to 
the marriage.” 

 
Therefore, the age of consent to marriage is 16 years, with parental consent required for all 
marriages where either of the parties is under the age of 21 years and with the exception 
for marriages under the age of 16 years where it is not considered to be contrary to the 
public interest. 
 
(c) Criminalization of consensual sexual activity among children 
The Penal Code Act seems to criminalize sexual activity among children, but it criminalizes 
only sexual activity among children of the same sex. As provided for in section 158(3): 

“A child who, whether in public or private, commits any act of gross indecency with 
another child of the same sex or attempts to procure the commission of any such act 
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by any person with the child’s self or with another child or person of the same sex, 
whether in public or private, commits an offence and is liable, to such community 
service or counselling as the court may determine in the best interests of the child.” 
 

Following this provision, one interpretation could be that sexual activity among children of 
different sex may be tolerated. In any case, the Penal Code remains silent on that issue. 
 
(d) Ages of consent to medical treatment, including treatment for HIV and access to 

contraceptive aids 
There is no specified minimum age of consent to medical treatment in Zambia; however, in 
practice no medical treatment or surgery can be done on a person below the age of 21years 
unless a parent or guardian consents.210 It is therefore unclear what is the age of consent to 
HIV treatment and access to contraceptives. 
 
(e) Reproductive health services including abortion 
Abortion is severely repressed by the Zambian Penal Code Act. Section 151 provides a 
penalty for up to 14 years in prison to any person who, with intent to procure the 
miscarriage of a woman or female child, whether she is or is not with child, unlawfully 
administers to her or causes her to take any poison or other noxious thing, or uses any force 
of any kind, or uses any other means whatsoever. 
 
In terms of section 152 of the Penal Code Act, a penalty of up to seven years in prison may 
be imposed on any woman who, being pregnant, with intent to procure her own abortion, 
unlawfully administers to herself any poison or other noxious thing, or uses force of any 
kind, or uses any other means whatever, or permits any such thing or means to be 
administered or used. 
However, the principle of prohibition of abortion in Zambia is subject to exception. As is 
mentioned by the second paragraph of section 152 of the Penal Code Act: 

“Provided that where a female child is raped or defiled and becomes pregnant, the 
pregnancy may be terminated in accordance with the Termination of Pregnancy Act.” 

 
Indeed, in Zambia, the Termination of Pregnancy Act of 1972 allows an abortion to be 
performed if three registered medical practitioners are of the opinion formed in good faith 
that (a) continuation of the pregnancy would involve risk to the life or of injury to the 
physical or mental health of the pregnant woman, or of injury to the physical or mental 
health of any existing children of the pregnant woman, greater than if the pregnancy were 
terminated; or (b) that there is substantial risk that if the child should be born, it would 
suffer from such physical or mental abnormalities as to be severely handicapped.211 
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(f) Sexual diversity 
In terms of section 155 of the Penal Code Act, any person who has carnal knowledge of any 
person against the order of nature or permits a male person to have carnal knowledge of 
him or her against the order of nature, is guilty of a felony and is liable to imprisonment not 
less than 15 years and up to life imprisonment. Section 155 goes further and states that 
where a person has carnal knowledge of a child against the order of nature or permits a 
male person to have carnal knowledge of a male or female child against the order of nature, 
that person commits an offence and is liable, upon conviction, to imprisonment of less than 
25 years and up to life imprisonment. 
 
Furthermore, section 158(1) of the Penal Code Act provides that any male person who, 
whether in public or private, commits any act of gross indecency with another male person, 
or procures another male person to commit any act of gross indecency with him, or 
attempts to procure the commission of any such act by any male person with himself or 
with another male person, whether in public or private, is guilty of a felony and is liable to 
imprisonment not less than seven years and not exceeding fourteen years. 
 
Section 158(2) prohibits same sex among females. The section reads as follows: 

“Any female who, whether in public or private, commits any act of gross indecency 
with a female child or person, or procures a female child or person to commit any act 
of gross indecency with her, or attempts to procure the commission of any such act 
by any female person with himself or with another female child or person, whether in 
public or private, commits a felony and is liable, upon conviction, to imprisonment for 
a term of not less than seven years and not exceeding fourteen years.” 

 
These provisions imply that in Zambia the only type of sexual orientation that is legal is 
heterosexual relationships.   
 
(g) Criminalization of HIV transmission 
In Zambia, the law does not specifically refer to the idea of criminalization of HIV 
transmission. Notwithstanding this, the Penal Code Act contains a section devoted to 
“negligent act likely to spread infection.” As mentioned by section 183 of the Penal Code, 
“any person who unlawfully or negligently does any act which is, and which he knows or has 
reason to believe to be, likely to spread the infection of any disease dangerous to life, is 
guilty of a misdemeanour.” 
 
The expression “spread infection of any disease” in this context is quite broad and may  
include the case of wilful transmission of HIV. 
The Anti-Gender Based Violence Act, 1 of 2011, defines sexual abuse to include sexual 
contact by a person aware of being infected with HIV or any other sexually transmitted 

 
 

150 | P a g e  
 

infection with another person without that person being given prior information of the 
infection. 
 
(h) Harmful cultural practices 
Section 157(1) of the Penal Code Act states that any person who conducts or causes to be 
conducted a harmful cultural practice on a child commits a felony and is liable, upon 
conviction, to imprisonment for a term of not less than 15 years and may be liable to 
imprisonment for life. Section 157(2) of the Penal Code Act considers harmful cultural 
practice as including: 

“sexual cleansing, female genital mutilation or in initiation ceremony that results in 
injury, the transmission of an infectious or life threatening disease or loss of life to a 
child but does not include circumcision on a male child.” 

 
The penalty applicable to any person who conducts or causes to be conducted a harmful 
cultural practice on a child is, according to the first paragraph of Section 157, imprisonment 
for a term not less than 15 years and even life imprisonment. 
 
The Draft Constitution of 2012 provides that a child has the right not to be subject to 
harmful cultural rites and practices.212 
 
(i) Protection for victims of sexual abuse 
There are various provisions protecting victims of sexual abuse within the Penal Code of 
Zambia. Under the section entitled “offences against morality”, section 132 states that any 
person who has unlawful carnal knowledge of a woman or girl, without her consent, or with 
her consent, if the consent is obtained by force or by means of threats or intimidation of any 
kind, or by fear of bodily harm, or by means of false representations as to the nature of the 
act, or, in the case of a married woman, by personating her husband, is guilty of the felony 
termed “rape”. In such a situation, the offender is, in terms of section 133, liable to 
imprisonment for life. In the same vein, any person who attempts to commit rape is 
according to Section 134 guilty of a felony and is liable to imprisonment for life. 
 
Section 135 of the Penal Code Act also frames the issue of abduction by providing a penalty 
of seven years in prison to any person who with intent to marry or carnally know a woman 
of any age, or to cause her to be married or carnally known by any other person, takes her 
away, or detains her, against her will. The following section is about the abduction of 
children (unmarried girls under the age of 16 years), which is considered as a 
misdemeanour.213 The felony of indecent assault is sanctioned by 14 years in prison each 
time that any person who unlawfully and indecently assaults any woman or girl. 
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(f) Sexual diversity 
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In Zambia, the law does not specifically refer to the idea of criminalization of HIV 
transmission. Notwithstanding this, the Penal Code Act contains a section devoted to 
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“any person who unlawfully or negligently does any act which is, and which he knows or has 
reason to believe to be, likely to spread the infection of any disease dangerous to life, is 
guilty of a misdemeanour.” 
 
The expression “spread infection of any disease” in this context is quite broad and may  
include the case of wilful transmission of HIV. 
The Anti-Gender Based Violence Act, 1 of 2011, defines sexual abuse to include sexual 
contact by a person aware of being infected with HIV or any other sexually transmitted 
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infection with another person without that person being given prior information of the 
infection. 
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injury, the transmission of an infectious or life threatening disease or loss of life to a 
child but does not include circumcision on a male child.” 

 
The penalty applicable to any person who conducts or causes to be conducted a harmful 
cultural practice on a child is, according to the first paragraph of Section 157, imprisonment 
for a term not less than 15 years and even life imprisonment. 
 
The Draft Constitution of 2012 provides that a child has the right not to be subject to 
harmful cultural rites and practices.212 
 
(i) Protection for victims of sexual abuse 
There are various provisions protecting victims of sexual abuse within the Penal Code of 
Zambia. Under the section entitled “offences against morality”, section 132 states that any 
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termed “rape”. In such a situation, the offender is, in terms of section 133, liable to 
imprisonment for life. In the same vein, any person who attempts to commit rape is 
according to Section 134 guilty of a felony and is liable to imprisonment for life. 
 
Section 135 of the Penal Code Act also frames the issue of abduction by providing a penalty 
of seven years in prison to any person who with intent to marry or carnally know a woman 
of any age, or to cause her to be married or carnally known by any other person, takes her 
away, or detains her, against her will. The following section is about the abduction of 
children (unmarried girls under the age of 16 years), which is considered as a 
misdemeanour.213 The felony of indecent assault is sanctioned by 14 years in prison each 
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Section 138 of the Penal Code Act states as follows: 

“(1) Any person who unlawfully and carnally knows any girl under the age of sixteen 
years is guilty of a felony and is liable to imprisonment for life. 
(2) Any person who attempts to have unlawful carnal knowledge of any girl under the 
age of sixteen years is guilty of a felony and is liable to imprisonment for fourteen 
years. 
Provided that it shall be a sufficient defence to any charge under this section if it shall 
be made to appear to the court before whom the charge shall be brought that the 
person so charged had reasonable cause to believe, and did in fact believe, that the 
girl was of or above the age of sixteen years.” 

 
Furthermore, section 139 provides protection for women and girls who have mental 
disabilities and states that: 
 

“(1) Any person who, knowing a woman or girl to be an idiot or imbecile, has or 
attempts to have unlawful carnal knowledge of her in circumstances not amounting 
to rape, but which prove that the offender knew at the time of the commission of the 
offence that the woman or girl was an idiot or imbecile, is guilty of a felony and is 
liable to imprisonment for fourteen years.” 

 
The Anti-Gender Based Violence Act, 1 of 2011, provides for various measures that are 
protective of children who may be victims of sexual abuse: 

 A child who is a victim of abuse may be assisted by a next friend to file a complaint of 
gender-based violence.214 

 Section 11 provides for the proceedings to be held in chambers in the presence of 
the parties, legal representatives and any other person permitted by the court. 

 Section 27 provides for the establishment of shelters for child victims of gender-
based violence which must provide a programme of counselling and rehabilitation 
services, including an education programme. 

 
(j) Gender-specific legal protection 
One of the key protections of gender-specific legal protection in Zambia appears in section 
165 of the Penal Code on “fraudulent pretence of marriage.” The section reads as follows: 

“Any person who wilfully and by fraud causes any woman who is not lawfully married to 
him to believe that she is lawfully married to him and to cohabit or have sexual 
intercourse with him in that belief, is guilty of a felony and is liable to imprisonment for 
ten years.” 

This provision aims essentially at protecting females who might be victim of the predatory 
behaviour of some males. 
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The second mechanism of gender-specific legal protection is the criminalization of bigamy 
by section 166 of the Penal Code. According to this provision, any person who, having a 
husband or wife living, goes through a ceremony of marriage, which is void by reason of its 
taking place during the life of such husband or wife, is guilty of a felony and is liable to 
imprisonment for five years. The provision guarantees the rights of both men and women, 
in that their spouses are not allowed to engage in another marriage while the current one 
has not been dissolved. 
 
Finally, section 137(3) of the Penal Code Act entitled “indecently insulting or annoying 
females” is devoted to the exclusive protection of the female. It provides as follows: 
 

“any person who is found in any building or dwelling-house or in any veranda or 
passage attached thereto or in any yard, garden or other land adjacent to or within 
the curtilage of such building or dwelling-house not being a public place- 
(a) for the purpose of and from motives of indecent curiosity gazing at or observing 
any woman or girl who may be therein while in a state of undress or semi-undress; or 
(b) with intent to annoy or indecently to insult any woman or girl who may be 
therein; is guilty of a misdemeanour and is liable to imprisonment for one year.” 

 
The Anti- Gender Based Violence Act, 1 of 2011, provides for protection against abuse, 
including sexual abuse, which is defined to include the engagement of another person in 
sexual contact, whether married or not; which includes sexual conduct that abuses, 
humiliates or degrades the other person or otherwise violates another person’s sexual 
integrity, or sexual contact by a person aware of being infected with HIV or any other 
sexually transmitted infection with another person without that person being given prior 
information of the infection. 
 
Policies 

(a) Reproductive health services including abortion 
In Zambia, the First Draft Reproductive Health Policy provides the following guiding 
principles that will direct the implementation of the policy: 

 Committing itself to addressing the reproductive health needs of individuals and 
families, and supporting their physical, mental, emotional and social development 
throughout their life cycle. 

 Committing itself to the concept of reproductive health, which encompasses safe 
motherhood, including safe abortion care; family planning; adolescent health; 
STD/HIV/AIDS; and gender issues throughout the life of individuals, within the 
context of population and sustainable development, as well as the reduction of 
poverty. 
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The second mechanism of gender-specific legal protection is the criminalization of bigamy 
by section 166 of the Penal Code. According to this provision, any person who, having a 
husband or wife living, goes through a ceremony of marriage, which is void by reason of its 
taking place during the life of such husband or wife, is guilty of a felony and is liable to 
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Finally, section 137(3) of the Penal Code Act entitled “indecently insulting or annoying 
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(a) for the purpose of and from motives of indecent curiosity gazing at or observing 
any woman or girl who may be therein while in a state of undress or semi-undress; or 
(b) with intent to annoy or indecently to insult any woman or girl who may be 
therein; is guilty of a misdemeanour and is liable to imprisonment for one year.” 

 
The Anti- Gender Based Violence Act, 1 of 2011, provides for protection against abuse, 
including sexual abuse, which is defined to include the engagement of another person in 
sexual contact, whether married or not; which includes sexual conduct that abuses, 
humiliates or degrades the other person or otherwise violates another person’s sexual 
integrity, or sexual contact by a person aware of being infected with HIV or any other 
sexually transmitted infection with another person without that person being given prior 
information of the infection. 
 
Policies 

(a) Reproductive health services including abortion 
In Zambia, the First Draft Reproductive Health Policy provides the following guiding 
principles that will direct the implementation of the policy: 

 Committing itself to addressing the reproductive health needs of individuals and 
families, and supporting their physical, mental, emotional and social development 
throughout their life cycle. 

 Committing itself to the concept of reproductive health, which encompasses safe 
motherhood, including safe abortion care; family planning; adolescent health; 
STD/HIV/AIDS; and gender issues throughout the life of individuals, within the 
context of population and sustainable development, as well as the reduction of 
poverty. 
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 Committing itself to and advocating for a multisectoral approach to reproductive 
health by involving other government ministries, non-governmental organizations, 
politicians, policy makers, senior managers, the community, church organizations 
and other concerned bodies and users of services. 

 Creating an enabling environment for the provision of reproductive health services, 
by effective management, training, supervision, essential logistic supplies, 
infrastructure, and referral system. 

 Guaranteeing that all public and private health facilities will provide the essential 
reproductive health services to all, consistent with the level of experience and 
training of service providers. 

 Providing reproductive health information and services to all, regardless of age, 
gender, and marital or socio-economic status. 

 Taking into account the religious, social and cultural factors in the provision of sexual 
and reproductive health information and services in the various communities and 
groups of people. 

 Protecting the rights of the clients in the course of obtaining appropriate medical 
information and services, and ensuring maximum confidentiality and privacy. 

 Strengthening existing pre-service, in-service and post-graduate training on 
reproductive health, and ensuring regular updates according to staff performance 
and establishing appropriate infrastructure to meet the service provision 
requirements. 

 Involving traditional practitioners/healers in the promotion of safe practices for all 
aspects of sexual and reproductive health. 

 
The First Draft Reproductive Health Policy215 notes that adolescent sexuality is becoming an 
increasing concern in Zambia. Urbanization and modernization are giving rise to a new 
pattern of sexual behaviour in adolescents, including premarital sex, which often leads to 
early pregnancy, unsafe abortion, STDs and HIV infection. It is further noted that 
adolescents express concern about lack of information and understanding about their own 
sexuality. The First Draft Reproductive Health Policy aims to: 

 empower adolescents/youth by equipping them with life skills, including 
assertiveness, self-esteem, value clarification and decision-making in order to 
achieve a positive life attitude. 

 increase accessibility and availability of affordable youth-friendly health services to 
adolescents/youth at all levels of the health care system.216 

 
In relation to abortion, the First Draft Reproductive Health Policy aims to strengthen the 
quality and availability of post-abortion care and counselling services within the context of 
integrated reproductive health. 
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(b) Sexual diversity 
The Comprehensive Sexuality Education Framework by the Ministry of Education, Science, 
Vocational Training and Early Education, which is aimed at integrating sexuality education in 
the school curriculum has, among others, the following provisions: 

 Learners must have knowledge on the right to marry a partner of choice from the 
opposite sex; 

 Learners must have knowledge of aspects of positive decision making on sexual 
behaviour, including choice of partner from the opposite sex based on personal 
values of love, trust and honesty; 

 Learners must have knowledge of homosexuality, which is a crime by law, 
taboo/abomination by culture, and sin by religion.217 

 
(c) Provision of education on sexuality and sexual health 
According to the National AIDS Strategic Framework 2011–2015,218 the priority for Zambia 
was to reduce the rate of new HIV infections by 50 percent by 2015. This was to be achieved 
through the implementation of a series of interventions using the “combination prevention 
strategy” and focusing on prioritized epidemic drivers. The focus is to reduce the risk of 
infection by implementing interventions that will address sexual behaviours, social norms, 
gender inequalities and poverty. 
 
Additional interventions will focus on stigma and discrimination, low levels of education 
attainment, and gender-based violence (GBV). These interventions will be complemented by 
biomedical interventions, such as male circumcision (MC), prevention of mother-to-child 
transmission (PMTCT), post-exposure prophylaxis (PEP), prevention of STIs, and promotion 
of consistent and correct use of male and female condoms. 
 
The level of comprehensive knowledge of HIV and AIDS will be improved through intensified 
community, school, and workplace HIV and education programmes. It is anticipated that 
combined improved knowledge, increased risk perceptions, and better understanding of the 
implications of risk behaviours will contribute to behaviour change. The involvement and 
participation of PLHIV in HIV prevention will be strengthened and scaled up in community 
and health facility settings. Specific interventions will be initiated targeting most at risk 
populations (MARPS). A comprehensive national survey will be conducted to establish the 
magnitude of problems associated with MARPS. Provision of life skills-based HIV education 
will be scaled up for both in- and out-of-school youth. HIV and AIDS youth-friendly services 
will be initiated and incorporated into ongoing youth development and recreation 
programmes. 
 
HIV counselling and testing (HCT) will be scaled up as a key entry point to treatment and 
accessing prevention services, such as behavioural change communication, MC, PMTCT and 
early treatment of STIs. 
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Availability of both male and female condoms will be ensured and distribution will be 
expanded through partnerships with communities, private sector partners, and institutions 
operating in the informal sector. Condom education and distribution will also be integrated 
with other NASF strategies in MC, prevention of STIs and PMTCT. Condom education will be 
intensified and coverage expanded. 
 
The NASF strategy includes scaling up of MC services throughout the country and in 
provinces with low levels of circumcision, such as Eastern (3.2 percent), Northern 
(3.3 percent), and Southern (4.4 percent) Provinces, and in areas with high HIV prevalence 
rates (e.g. Copperbelt, 17 percent). The NASF targets neonatal males for circumcision as a 
strategy to ensure the sustainability of this intervention. Cooperation with traditional male 
circumcisers will be strengthened to ensure safety and to prevent infections. 
 
The Ministry of Education, Science, Vocational Training and Early Education published a 
Comprehensive Sexuality Education Framework (CSEF) in 2013. The CSEF was prompted by, 
among other things, research indicating high, alarming numbers of school dropout due to 
pregnancy.219 The CSEF aims to provide young people with age-appropriate, culturally 
relevant and scientifically accurate information that can play a significant role in reducing 
the risk of STI, including HIV transmission, unintended pregnancies, cohesive or abusive 
sexual activity, and exploitation.220 With the integration of the CSE framework in the school 
curriculum, Zambia hopes to contribute to the reduction of various education challenges 
related to limited information on sexuality education among youths.221 
 
The CSE Framework aimed at Grade 5 to Grade 12 learners has the following common 
themes: 

 Relationships 
 Values, attitudes and skills 
 Culture, society and human rights 
 Human 
 Sexual behaviour 
 Sexual reproductive health.222 

 
These themes should compel the users of the Framework to describe in detail the primary 
health goals that include reduction of unintended pregnancies, STIs and HIV.223 The CSEF is 
said to be designed to reveal risks to young people so that they can make informed 
decisions. 
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(d) National AIDS plans with focus on addressing stigma and discrimination In Zambia, 
the NASF of 2011–2015224 articulates the following national priorities for the multi-sectoral 
HIV and AIDS response: 

 To accelerate and intensify prevention in order to reduce the number of annual 
new HIV infections 

 To accelerate the provision of universal access to comprehensive and quality 
treatment, care and support for people living with HIV and AIDS (PLHIV), their 
caregivers and their families, including services for tuberculosis, STIs and other 
opportunistic infections 

 To mitigate the socio-economic impacts of HIV and AIDS, especially among the 
most vulnerable groups, orphans and vulnerable children (OVC), PLHIV and their 
caregivers/families 

 To strengthen the capacity for a well-coordinated and sustainably managed HIV 
and AIDS multi-sectoral response. 

 
The NASF aims to mainstream human rights in order to promote protection of basic rights, 
especially of PLHIV, OVC and other vulnerable groups including women, girls and people 
with disabilities. A primary area of focus will be protection from stigma and discrimination, 
the right to privacy (protecting people from mandatory testing, confidentiality of 
information), the right to education and information, and access to quality services.225 In 
particular, the NASF identifies stigma as the major barrier to universal access and utilization 
of HIV and AIDS-related services, especially among women because of potential GBV by 
partners, family or community members. Certain subpopulations in society, such as people 
with disabilities, are particularly vulnerable to stigma regardless of their HIV status. 
Consequently, they are doubly disadvantaged in gaining access to information and services 
to reduce risk and vulnerability to HIV.226 
 
(e) Forced sterilization 
Information not available. 
 
(f) Protection for victims of sexual abuse 
The Ministry of Gender and Child Development’s National Gender Policy of 2014 and 
Strategic Plan 2014-2016227 recognizes gender-based violence as a huge problem in Zambia 
and quotes the Demographic Health Survey of 2007 which indicated that one in five women 
has reported having experienced sexual violence at some point in her life, and that 
46.8 percent of women had experienced violence at some point since they were 15 years of 
age.228 A further important aspect noted in the Gender Policy is that, despite the enactment 
of the Gender-Based Violence Act 1 of 2011, reporting of such violence is low and many 
people prefer to settle such matters outside of the Courts in order to preserve family 
respect.229 
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most vulnerable groups, orphans and vulnerable children (OVC), PLHIV and their 
caregivers/families 

 To strengthen the capacity for a well-coordinated and sustainably managed HIV 
and AIDS multi-sectoral response. 

 
The NASF aims to mainstream human rights in order to promote protection of basic rights, 
especially of PLHIV, OVC and other vulnerable groups including women, girls and people 
with disabilities. A primary area of focus will be protection from stigma and discrimination, 
the right to privacy (protecting people from mandatory testing, confidentiality of 
information), the right to education and information, and access to quality services.225 In 
particular, the NASF identifies stigma as the major barrier to universal access and utilization 
of HIV and AIDS-related services, especially among women because of potential GBV by 
partners, family or community members. Certain subpopulations in society, such as people 
with disabilities, are particularly vulnerable to stigma regardless of their HIV status. 
Consequently, they are doubly disadvantaged in gaining access to information and services 
to reduce risk and vulnerability to HIV.226 
 
(e) Forced sterilization 
Information not available. 
 
(f) Protection for victims of sexual abuse 
The Ministry of Gender and Child Development’s National Gender Policy of 2014 and 
Strategic Plan 2014-2016227 recognizes gender-based violence as a huge problem in Zambia 
and quotes the Demographic Health Survey of 2007 which indicated that one in five women 
has reported having experienced sexual violence at some point in her life, and that 
46.8 percent of women had experienced violence at some point since they were 15 years of 
age.228 A further important aspect noted in the Gender Policy is that, despite the enactment 
of the Gender-Based Violence Act 1 of 2011, reporting of such violence is low and many 
people prefer to settle such matters outside of the Courts in order to preserve family 
respect.229 
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In relation to forced, early and child marriages, the National Gender Policy notes the 
following issues of concern: 

 That on average, two out of five girls are married before they turn 18 years of age; 
 65 percent of the married girls have no education; 
 Only 28 percent of the married girls use contraceptives; 
 Most child marriages are customary unions where the age of consent to marriage is 

puberty.230 

Factors contributing to the above concerns are lack of information on children’s rights, 
especially among rural communities; limited school facilities, especially in rural areas, 
making it difficult for girls to continue with school; and harassment by teachers and fellow 
pupils.231 Zambia signed the East and Southern African Ministerial Commitment on 
Comprehensive Sexuality Education Services of 2013; issued the Ministerial Statement of 
Commitments on ending Child Marriages in 2014; and has embarked on the process of 
revising and harmonizing the law regarding children’s rights, welfare and development and 
marriage laws, with the aim of meeting international standards on minimum age of 
marriage.232 
 
(g) Policies for managing learner pregnancies 
The CSEF places a great obligation on the school community to lead in interpreting the 
content of the Framework which has clearly stated outcomes, and teachers are  singled out 
as counsellors of the learners.233 
 
The CSEF states that teachers and other educators need to point out the following major 
counselling points: 

 A young person who becomes a mother or father while in school risks falling into 
poverty and lifelong suffering, socially and mentally; 

 Young or underage mothers are unlikely to complete school, may not enter college, 
are more likely to have a large number of children, and are more likely to be single 
than their peers who are not teenage mothers, meaning that they and their offspring 
will live in poverty; and 

 The children of teenage mothers are likely to have less supportive and stimulating 
home environments, lower cognitive development, less education, bad character 
and higher rates of both being sent to jail and also have adolescent child bearing, 
than children of non-teenage mothers, for males and females respectively.234 
 

The CSE framework does not provide for re-entry of pregnant learners into schools but it 
has extensive provisions aimed at discouraging learner pregnancy and also provides that 
support must be given to teenage mothers.  
 

 
 

158 | P a g e  
 

Zambia’s Re-entry Policy established a process to grant maternity leave to learners. To 
initiate maternity leave, the girl requesting the leave, the administration of the secondary 
school she attends, the girl’s parents, and the child’s father fill out a form stating the date 
when the girl agrees to return to school (from six months to two years after she begins her 
leave). The Re-entry Policy also obliges schools to ensure a paternity leave of the same 
length as the maternity leave for the child’s father, if he is a schoolboy, to facilitate joint 
caretaking of the infant. The girl’s parents and the child’s father are asked to sign the 
maternity leave form in order to mutually accept responsibility for caring for the baby and 
for supporting the girl’s return to school.235 
 
(h) Sexual offences framework, including sexual abuse in schools 
Information not available. 
 
Analysis 

 The age of consent to sexual activity is not explicitly set out and must be gleaned 
from other provisions of the Penal Code. It is essential that the age be set out so that 
there is legal certainty. 

 In relation to the age of consent to marriage, the Marriage Act is confusing as it sets 
the minimum age at 21 years without parental consent, and later states that a 
marriage of persons under the age of 16 years is void. Therefore, the minimum age 
of consent to marriage is actually 16 years, which is lower than what the 
international standard sets.  

 There is no specific provision that criminalizes consensual sexual acts. However, the 
Penal Code criminalizes sexual acts among children of the same sex. Although the 
penalty for such offence is community service or counselling, in line with the best 
interests of the child, it is still a concern that, where such acts may be consensual, 
children will be drawn into the criminal justice system. A notable concern is the fact 
that the Penal Code Act does not define concepts such as “gross indecency” and this 
renders the legislation flawed, as children would not know which of their actions 
could constitute an offence. 

 The age of medical consent is not clearly stated, but the indication is that in practice, 
any person under the age of 21 years would require parental consent. This needs to 
addressed as it may be a barrier to access to ASRHR and it is also contrary to other 
legislation that sets consent age at 16 years. 

 Although termination of pregnancy is criminalized by the Penal Code, an exception is 
made for a female child who falls pregnant as a result of a rape or defilement. This is 
important for victims of sexual abuse and gender-based violence, although it still 
falls short of recognizing the reproductive autonomy of those who may want to have 
a safe abortion for other reasons. The provision excludes adolescents who are 
between 16 and 18 years of age, as they are not considered to be children. 
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Population Male Female
Adolescents 10-14 (%) 12.2 11.6

Youth 15-19 (%) 10.8 10.2

Youth 20-24 (%) 9.8 9.5

Adolescents and Youth 10-24 (%)

Education
Progression to secondary school (male,female) 76.6 79

Out of School Adolescents (male, female) 6.5 9.78

Gender Index Secondary Education 117

Use of mass media (male, female) 53

Completion rate at secondary school (male, female) 4 2

Employment
Labour force participation (male,female)

Youth unemployment rate (male, female) 12.0 21.2

Proportion of youth not in employment, education or training

Sexual and Reproductive Health
Adolescent Fertility Rate 47

Age at First Sex 19.7 18.9

Contraceptive Prevalence Rate, Modern

15-19 10

20-14 44

Unmet Need 10.8

Demand satisfied for modern family planning (male, female)

15-19 78

20-24 86

Females involved in decision-making for contraceptive use

15-19 87

20-24 87
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Gender and Social Protection

Child Labour (male, female) 57.5 45

Sex before Age 15

15-19 (male, female) 4 4

20-24 (male, female) 4 4

Orphan Attendance Ratio 92

Pediatric AIDS infections (thousands) 150

Female Genital Mutilation/ Cutting

15-19

20-24

Sexual Violence

15-19

20-24

Age-mixing in sexual partnerships 18

Attitude toward wife-beating

15-19 49 54

20-24 37 42

Child Marriage

Married by Age 15 3.7

Married by Age 18 32.4

HIV/AIDS

HIV Prevalence

15-19 (male, female) 3.4 4.2

20-14 (male, female) 3.8 10.6

HIV Testing Behaviour

15-19 (male, female) 13 40

20-14 (male, female) 28 48

Condom Use at last high risk sex

15-19 (male, female) 66 39

20-14 (male, female) 77 54

Multiple Sexual Partners

15-19 (male, female) 3 1

20-14 (male, female) 14 2

Comprehensive correct HIV/AIDS Knowledge

15-19 (male, female) 41 41

20-14 (male, female) 55 53

HIV prevalence rate among pregnant women

15-19 4.0

20-24 10.3
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CSE; % schools that provided life skills-based HIV and sexuality education in the 
previous academic year
Primary 100%

Secondary 100%

Legal age of consent to sex

Minimum legal age of consent to sex (male, female) 16 16

Minimum legal age of consent to marriage(male, female) 18 16

Legal status of abortion

Abortion is allowed to preserve mental health (and  save the life of a women and preserve 
physical health )
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Laws 

(a) Ages of consent to sexual activity 
The Sexual Offences Act, 8 of 2001, creates crimes in connection with sexual acts with a 
“young person”,236 who is defined as a boy or girl under the age of 16 years. It is a crime for 
any person to have sexual intercourse or commit an immoral or indecent act with a boy or 
girl who is below the age of 16.237 It is therefore clear that the age of consent to sexual 
intercourse is 16 years. 
 
(b) Ages of consent to marriage 
Article 22 of the Marriage Act under the section entitled “Prohibition of marriage of persons 
under certain ages” reads as follows: 
 

“(1) No boy under the age of eighteen years and no girl under the age of sixteen 
years shall be capable of contracting a valid marriage except with the written 
permission of the Minister, which he may grant in any particular case in which he 
considers such marriage desirable: 
Provided that— 
(i) such permission shall not relieve the parties to the proposed marriage from the 
obligation to comply with all other requirements of this Act; 
(ii) such permission shall not be necessary if by reason of any such other requirement 
the consent of a judge is necessary and has been granted.” 

The provision matches that of Article 2.18 (b) of the Constitution of Zimbabwe, which 
mentions that “children are not pledged into marriage.” Moreover, it is consistent with 
Article 4.35 of the Constitution on “marriage rights.” The first paragraph of this article 
confirms the age of consent to marriage by stating that “everyone who has attained the age 
of eighteen years has the right to marry the person of the opposite sex who is of 
marriageable age, and no such person may be prevented from entering into such a 
marriage. The second paragraph of the same text also highlights 18 years as the age when 
“everyone has the right to found a family.” 

 
From the above provision, the age of consent to marriage in Zimbabwe is set to 18 years for 
males and 16 years for females. It appears that the age for males is consistent with the 
provision of the Convention on the Right of the Child, but contradicts the Children’s Act that 
defines a child as a person under the age of 16 years. 
 
The age requirement to contracting marriage in Zimbabwe is tempered by the provisions of 
Article 20 of the Marriage Act. Then, the marriage of a minor is always possible following 
the consent in writing of the person who is (are), at the time of the proposed marriage, the 
legal guardian(s) of such minor or if the consent of any legal guardian cannot be obtained by 
reason of absence or inaccessibility or by reason of his being under any disability, a judge of 
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the High Court may grant consent to the marriage, and the consent of the judge so given 
shall have the same effect as if it had been given by the legal guardian whose consent 
cannot be obtained. 
 
In early 2016, in the case of Madzuru and Another v Minister of Justice, Legal and 
Parliamentary Affairs CCZ 12/2015238 the Constitutional Court of Zimbabwe declared section 
22(1) of the Marriage Act inconsistent with the Constitution insofar as it provides for an age 
of marriage that is below 18 years. 
 
(c) Criminalization of consensual sexual activity among children 
As set out above, the age of consent appears from section 3 of the Sexual Offences Act, 8 of 
2001, and is set at 16. It is a defence against a charge of sexual intercourse with a young 
person if the accused was also under 16 at the time of the alleged offence. There is 
therefore no criminalization of consensual sexual intercourse between children who are 
both under the age of 16. 
 
In addition, section 22 of the Sexual Offence Act on “Amendment of presumption that boy 
under 14 incapable of sexual intercourse” reads: 
 

“(1) The irrebuttable presumption or rule of law that a boy under the age of fourteen 
years is incapable of sexual intercourse shall not apply in Zimbabwe in relation to 
boys who have reached the age of twelve years. 
(2) Subsection (1) shall not affect any presumption or rule of law relating generally to 
the criminal capacity of children under the age of fourteen years.” 
 

The above provisions are repeated in Article 63 of the Criminal Law Act of Zimbabwe. 
 
(d) Ages of consent to medical treatment, including treatment for HIV and access to 

contraceptive aids 
In Zimbabwe, there is no age set in law for consent to medical treatment. There are some 
constitutional provisions regarding the right to health care across the country. For example, 
section 4.33(1) provides that every citizen and permanent resident of Zimbabwe has the 
right to have access to basic health care services, including reproductive health care 
services. The second paragraph states that every person living with a chronic illness has the 
right to have access to basic health care services for illness. According to the third paragraph 
of section 4.33, no person may be refused medical treatment in any health care institution 
and the last paragraph provides that the state must take reasonable legislative and other 
measures, within its available resources, to achieve the progressive realization of the rights 
set out in this section. As the law does not refer to the age of consent for medical 
treatment, including treatment for HIV, it infers that anyone, male and female, child and 
adult, are entitled to claim it. 
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While a child can claim medical care, it is not clear that they can do so without parental 
assistance. It seems that a child requires parental consent to medical treatment until they 
are 18-years-old. This conclusion is reached by inference on a reading of the Children’s Act. 
The Children’s Act defines a child as a person below the age of 18. The only provisions 
relating to medical consent are when the parents of a child cannot be reached to give 
consent. Section 76 of the Children’s Act of Zimbabwe empowers a magistrate to give 
consent to medical treatment where the parents of a child cannot be found or when they 
are unreasonably refusing consent. The only inference is, therefore, that a child cannot give 
consent without parental assistance. 
 
(e) Reproductive health services including abortion 
Section 4.33(1) of the Constitution in Zimbabwe provides that every citizen and permanent 
resident of Zimbabwe has the right to have access to basic health care services, including 
reproductive health care services. 

 
The Termination of Pregnancy Act allows legal abortions in order to save the life of a woman 
or to preserve her physical health, when there is foetal impairment or when the conception 
is the result of rape or incest. Abortion on request is not legal. 

 
Section 60 of the Criminal Law Act states that any person who intentionally terminates a 
pregnancy or terminates a pregnancy by conduct which he or she realizes involves a real risk 
or possibility of terminating the pregnancy, shall be guilty of unlawful termination of 
pregnancy and liable to a fine not exceeding level 10 or imprisonment for a period not 
exceeding five years or both. 

 
(f) Sexual diversity 
The legal framework in Zimbabwe repeatedly addresses the issue of sexual diversity by 
criminalizing a range of sexual behaviour, especially male-to-male sex acts. 
The Criminal Law Act in Article 73 refers to sodomy and sentences to a fine up to or 
exceeding level 14 or imprisonment for a period not exceeding one year or both, any male 
person who, with the consent of another male person, knowingly performs with that other 
person anal sexual intercourse, or any act involving physical contact other than anal sexual 
intercourse. 
 
(g) Criminalization of HIV transmission 
The Criminalization of HIV transmission is one of the major concerns of the Sexual Offence 
Act in Zimbabwe. Section 15 on “Deliberate transmission of HIV” provides as follows: 
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“(1) Any person who, having actual knowledge that he is infected with HIV, 
intentionally does anything or permits the doing of anything which he knows or 
ought reasonably to know— 
(a) will infect another person with HIV; or 
(b) is likely to lead to another person becoming infected with HIV; 
shall be guilty of an offence, whether or not he is married to that other person, 
and shall be liable to imprisonment for a period not exceeding twenty years. 
(2) It shall be a defence to a charge of contravening subsection (1) for the 
person charged to prove that the other person concerned— 
(a) knew that the person charged was infected with HIV; and 
(b) consented to the act in question, appreciating the nature of HIV and the 
possibility of his becoming infected with it.” 

 
Similarly, section 16 of the Sexual Offence Act, under the section “sentences for certain 
offences where offender is infected with HIV” represses with a penalty of up to 20 years in 
prison any person convicted of rape or sodomy, or anyone having sexual intercourse with a 
young person in contravention of section three or with an intellectually handicapped person 
in contravention of section four, and if it is proved that, at the time of the offence, the 
convicted person was infected with HIV, whether or not he was aware of his infection. 
 
Another instance of criminalization of HIV transmission in Zimbabwe appears under section 
18 of the Sexual Offence Act under the heading regarding presumptions regarding HIV 
infection: 
 

“(1) For the purposes of sections fifteen and sixteen, the presence in a 
person’s body of HIV antibodies or antigens, detected through an appropriate 
test or series of tests, shall be prima facie proof that the person concerned is 
infected with HIV. 
(2) For the purposes of sections fifteen and sixteen, if it is proved that a 
person was infected with HIV within thirty days after committing an offence 
referred to in those sections, it shall be presumed, unless the contrary is 
shown, that he was infected with HIV when he committed the offence.” 
 

Zimbabwe is among the rare countries to have several provisions aimed at criminalizing the 
transmission of HIV in its legal system. 
 
(h) Harmful cultural practices 
Section 250 of the Criminal Law Act contains a section entitled “Consent to injuries from 
customary or religious practices.” The article refers to “slight bodily injury” as including the 
circumcision of a male person, but excluding the practice of genital mutilation of a female 
person commonly known as “female circumcision”. The second paragraph of this article 
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“(1) Any person who, having actual knowledge that he is infected with HIV, 
intentionally does anything or permits the doing of anything which he knows or 
ought reasonably to know— 
(a) will infect another person with HIV; or 
(b) is likely to lead to another person becoming infected with HIV; 
shall be guilty of an offence, whether or not he is married to that other person, 
and shall be liable to imprisonment for a period not exceeding twenty years. 
(2) It shall be a defence to a charge of contravening subsection (1) for the 
person charged to prove that the other person concerned— 
(a) knew that the person charged was infected with HIV; and 
(b) consented to the act in question, appreciating the nature of HIV and the 
possibility of his becoming infected with it.” 

 
Similarly, section 16 of the Sexual Offence Act, under the section “sentences for certain 
offences where offender is infected with HIV” represses with a penalty of up to 20 years in 
prison any person convicted of rape or sodomy, or anyone having sexual intercourse with a 
young person in contravention of section three or with an intellectually handicapped person 
in contravention of section four, and if it is proved that, at the time of the offence, the 
convicted person was infected with HIV, whether or not he was aware of his infection. 
 
Another instance of criminalization of HIV transmission in Zimbabwe appears under section 
18 of the Sexual Offence Act under the heading regarding presumptions regarding HIV 
infection: 
 

“(1) For the purposes of sections fifteen and sixteen, the presence in a 
person’s body of HIV antibodies or antigens, detected through an appropriate 
test or series of tests, shall be prima facie proof that the person concerned is 
infected with HIV. 
(2) For the purposes of sections fifteen and sixteen, if it is proved that a 
person was infected with HIV within thirty days after committing an offence 
referred to in those sections, it shall be presumed, unless the contrary is 
shown, that he was infected with HIV when he committed the offence.” 
 

Zimbabwe is among the rare countries to have several provisions aimed at criminalizing the 
transmission of HIV in its legal system. 
 
(h) Harmful cultural practices 
Section 250 of the Criminal Law Act contains a section entitled “Consent to injuries from 
customary or religious practices.” The article refers to “slight bodily injury” as including the 
circumcision of a male person, but excluding the practice of genital mutilation of a female 
person commonly known as “female circumcision”. The second paragraph of this article 
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goes on to argue that consent by a person to slight bodily injury inflicted in accordance with 
the customs or traditional practices of the community to which the person belongs, and for 
the purposes of or in accordance with the practice of his or her religion or custom, shall be a 
complete defence to a charge alleging the commission of a crime constituted by the 
infliction of such injury. 

 
(i) Protection for victims of sexual abuse 
There are various mechanisms of protection for victims of sexual abuse in Zimbabwe. For 
instance, section 23 of the Sexual Offence Act on “Consent by young person no defence in 
certain circumstances.” This article defines sexual act as anal intercourse, engaging in 
fellatio and in cunnilingus. The article goes on to state that a young person under the age of 
12 years shall be deemed incapable of consenting to sexual intercourse or a sexual act. As a 
result, “where a person is charged with raping a young person who is his child, stepchild or 
adopted child, it shall be no defence to prove that the young person consented to having 
sexual intercourse or a sexual act with him.” 
 
Another mechanism of protection of victims of sexual abuse appears in section 64 of the 
Criminal Law Act which represses unlawful sexual conduct involving young or mentally 
incompetent persons as follows: 

“(1) A person accused of engaging in sexual intercourse, anal sexual intercourse or 
other sexual conduct with a young person of or under the age of twelve years shall 
be charged with rape, aggravated indecent assault or indecent assault, as the case 
may be, and not with sexual intercourse or performing an indecent act with a 
young person, or sodomy. 
(2) A person accused of engaging in sexual intercourse, anal sexual intercourse or 
other sexual conduct with a young person above the age of twelve years but of or 
below the age of fourteen years shall be charged with rape, aggravated indecent 
assault or indecent assault, as the case may be, and not with sexual intercourse or 
performing an indecent act with a young person or sodomy […]” 

The Criminal Law Act of Zimbabwe in section 65 also criminalizes rape. On this account, it 
provides a penalty of imprisonment for a determined period up to life imprisonment. 
Section 65(2) provides that in order to determine the sentence to be imposed upon the 
offender, a court will have to rely on various factors and circumstances, including the age of 
the person raped, the degree of force or violence used in the rape, the extent of physical 
and psychological injury inflicted upon the person raped, the number of persons who took 
part in the rape, and the age of the person who committed the rape. 
 
The offence of aggravated indecent assault, set out in section 66 of the Criminal Law Act, is 
among the mechanisms aimed at protecting victims of sexual abuse. The section targets 
both male and female, whether offender or victim, in the following terms: 
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“(1) Any person who 
(a) being a male person 
(i) commits upon a female person any act, other than sexual intercourse or 
anal sexual intercourse, involving the penetration of any part of the female 
person’s body or of his own body; or 
(ii) commits upon a male person anal sexual intercourse or any other act 
involving the penetration of any part of the other male person’s body or of his 
own body; 
(b) being a female person 
(i) has sexual intercourse with or commits upon a male person any other act 
involving the penetration of any part of the male person’s body or of her own 
body; or 
(ii) commits upon a female person any act involving the penetration of any 
part of the other female person’s body or of her own body; with indecent 
intent and knowing that the other person has not consented to it or realising 
that there is a real risk or possibility that the other person may not have 
consented to it, shall be guilty of aggravated indecent assault and liable to 
the same penalty as is provided for rape.” 
 

The offence of indecent assault is also criminalized by Article 67 of the Criminal Law 
Act and frames the behaviour of both male and female, whether victim or offender. 
The offence, which is very similar to the offence of aggravated indecent assault, 
attracts sentences to a fine not exceeding level seven or imprisonment for a period 
not exceeding two years, or both. 
 

(j) Gender-specific legal protection 
A gender-specific protection appears in section 68 of the Criminal Law Act under the section 
“Unavailable defences to rape, aggravated indecent assault and indecent assault” which 
mentions that it shall not be a defence to a charge of rape, aggravated indecent assault or 
indecent assault. 
 

“(a) that the female person was the spouse of the accused person at the time of any 
sexual intercourse or other act that forms the subject of the charge: Provided that no 
prosecution shall be instituted against any husband for raping or indecently 
assaulting his wife in contravention of section sixty-six or sixty-seven unless the 
Attorney-General has authorized such a prosecution” 

 
The protection against marital rape is undercut by the fact that there can only be a 
prosecution with the authorization of the Attorney-General. 
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Policies 

(a) Reproductive health services including abortion 
The National Health Strategy for Zimbabwe (2009–2013) focuses on the following objectives 
regarding reproductive health services. Firstly, to reduce the maternal mortality ratio from 
725 to 300 deaths per 100,000 live births by 2015: 

 Increase the availability and utilization of youth-friendly family planning and 
HIV prevention services. 

 Increase the availability and utilization of quality, focused antenatal care 
including PMTCT services. 

 Improve access to skilled attendance at delivery, including EmONC. 
 Improve access to quality PNC, including PMTCT services. 
 Strengthen the capacity of the health system for the planning and 

management of maternal and neonatal health programmes. 
 Improve the policy environment for provision and utilization of quality and 

equitable maternal and neonatal health services. 
 

Secondly, to reduce under-five mortality rate from 86 to 43 per 1,000 live births  by 2013: 
 Scale up high impact child survival interventions (immunisation, IMCI, etc.). 
 Improve coordination and strengthen multisectoral approaches to addressing 

child health conditions. 
 Advocate for increased resource allocation to child health programmes. 
 Strengthen monitoring and evaluation of child welfare activities and 

programmes. 
 To reduce the incidence and prevalence of nutrition disorders. 
 

The National Health Strategy for Zimbabwe (2009–2013) identified the sexual and 
reproductive health needs of adolescents as an objective. The National Adolescent Sexual 
and Reproductive Health Strategy (2010–2015) aims to create access for young people to 
family planning and HIV services. 
 
(b)   Sexual diversity 

Information not available. 
 
(c) Provision of education on sexuality and sexual health 
Priority strategies, as provided by the Zimbabwe National HIV and AIDS Strategic Plan 2011-
2015, include: 

 Development and implementation of a condom distribution and 
communication strategy, promotion of male and female correct and 
consistent use of condom among key and most at risk populations. 
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 Increased community-based male and female condom distribution outlets. 
Such outlets should be located in user-friendly sites. 

 Promotion of consistent and correct use of condoms among sero-discordant 
couples; integration of condom education and distribution in other health 
and sexual reproductive services, including family planning; establishment of 
condom distribution outlets and in particular friendly outlets for youth and 
key populations. 

 Prevention and control of sexually transmitted infections (STIs). 
 Intensifying training of HIV lay counsellors and testers; prevention of mother-

to-child transmission of HIV. 
 Voluntary male circumcision. 
 Social and behaviour change communication, which is key to adopting HIV 

prevention strategies, will be intensified in the community, workplace and  
schools. 

 Blood safety. Zimbabwe has attained a 100 percent screening of blood for 
transfusion to identify transmissible infections, including STIs. 

 
HIV and AIDS information is included in all health and life skills education, which is 
compulsory in every primary and secondary education institution. According to UNESCO, 
efforts have been made to ensure that religious, community and traditional leaders support 
the HIV prevention approach to the education sector.239 The government rolled out the 
delivery of life-skills-based HIV and sexuality education in terms of the Life Skills, Sexuality, 
HIV and AIDS Education Strategy 2012–2015.240 
 
(d) National AIDS plans with focus on addressing stigma and discrimination 
The National Health Strategy for Zimbabwe (2009 – 2013) contains the following strategies, 
aiming at halting and reversing the spread of HIV/AIDS by 2015: 

 Prevent and control HIV and STI transmission. 
 Reduce the impact of STI, HIV and AIDS on the individual, community and 

society. 
 Improve coordination and strengthen multisectoral approaches to addressing 

the HIV and AIDS epidemic. 
 Advocate for greater resource allocation for STI/HIV and AIDS. 
 Interaction (extra-budgetary). 
 Strengthen STI/HIV and AIDS surveillance and improve research and 

programme effectiveness. 
 

The Zimbabwe National HIV and AIDS Strategic Plan include the following provisions that 
will assist adolescents, both in respect of access to services and to eliminate stigmatization 
and discrimination: 
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 Prevention strategies that include social and behaviour change 
communication, condom promotion and distribution, voluntary male 
circumcision, prevention of mother-to-child transmission, HIV counselling and 
testing, and post-exposure prophylaxis; 

 Treatment, care and support through ARVs, education on nutrition, and 
community home-based care for orphans and vulnerable children; and 

 Creating an enabling legal and policy environment. 
 

(e) Forced sterilization 
HIV-positive women have been sterilized without consent. Most of the sterilization cases 
occurred in Zimbabwe between 1985 and 2004, despite the advent of the PMTCT 
programme in the mid-1990s. The procedure was done in both private and public health 
care centres.241 
 
(f) Protection for victims of sexual abuse 
See below under (i). 
 
(g) Policies for managing learner pregnancies 
The National Health Strategy for Zimbabwe (2009–2013) contains the following integrated 
and comprehensive Maternal and Child Health package that was and is still defined to 
include: 

• Care and supervision during pregnancy 
• Supervision and care of home and institutional deliveries. 
• Provision of postnatal care. 
• Child growth and development monitoring. 
• Surveillance of nutrition status of mothers and young children. 
• Specific education on care of the nutritionally at risk children aged 1- 4 years. 
• Immunisation against the six killer diseases. 
• Provision of child spacing and family planning advice and services. 
• Provision of health education directed to mothers and school-going children. 
• Provision of a referral mechanism by which complicated or serious cases can have 
access to higher levels of health care specialist services. 
• Collection and compilation of basic MCH service statistics for programme  
monitoring. 
 

Young mothers are also entitled to services as set out in the Zimbabwe National HIV and 
AIDS Strategic Plan and the National Maternal and Neonatal Health Programme. 
The National Gender Policy directs the education and training sectors to “Provide facilities 
and a policy framework to enable girls who fall pregnant to continue with their education”. 
The Ministry of Education, Sports and Culture issued a policy circular in line with the 
National Gender Policy, stressing that pregnant girls should be assisted in staying in school 
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as long as possible.242 In terms of the policy, both the boy and girl, if they are both at school, 
are encouraged to take three months off from school, but this is not rigidly enforced. 
However, it is reported that despite the positive aspects of the policy, such as the relatively 
short period of absence, girls regularly do not return to school due to “self-expulsion”. This 
is likely because of family and community pressure and exclusion.243 
 
(i) Sexual offences framework, including sexual abuse in schools 
The Government of Zimbabwe, in cooperation with UNICEF, has developed a Protocol on 
the Multisectoral Management of Sexual Abuse and Violence in Zimbabwe.244 The Protocol 
is a guidance tool for stakeholders that further refines and strengthens the holistic, effective 
and efficient service delivery for survivors of sexual violence and abuse. It offers a renewed 
opportunity to ensure that survivors of sexual violence and abuse are afforded their right to 
coordinated, comprehensive, quality care and support. It sets out minimum standards and 
key procedures for all relevant stakeholders to provide survivor-centred services to 
survivors of sexual violence and abuse. Most importantly, the new Protocol champions an 
age-, disability- and gender-sensitive approach and the special measures that subsequently 
are required for all stakeholders engaged in preventing and responding to survivors of 
sexual violence and abuse. This protocol will be revised in line with developments on the 
multisectoral management of sexual violence and abuse. However, when new laws or 
policies are developed in relation to sexual violence and abuse, new laws and policies will 
over-rule the Protocol. 

 
The key stakeholders that developed the policy are the Judicial Service Commission. The 
Zimbabwe Republic Police Victim Friendly Unit (VFU) was established towards the end of 
1995 as a pilot project. The VFU is mandated to police violence against women and children, 
particularly sexual offences and domestic violence. It is staffed by personnel specifically 
trained to handle vulnerable witnesses. VFU investigators are responsible for investigation, 
arrest of offenders, docket compilation, and any necessary referrals. During the 
investigation process, the investigators ensure that the reporting environment is conducive, 
private and friendly, and that confidentiality is maintained. 
 

Analysis 

 Zimbabwe has some strong HIV and AIDS policies and strategies that increase access 
to services including HIV counselling and testing, prevention of mother-to-child 
transmission, and access to ARVs. Another positive indicator is the mandatory 
inclusion of HIV and AIDS education at primary and secondary education institutions. 
There are no explicit provisions granting children the right to access contraceptives, 
condoms or termination of pregnancy services. These services fall under the 
umbrella of medical treatment. 
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 The main stumbling block in respect of adolescents’ access to sexual and 
reproductive health services is that all medical services require the consent of a 
parent or guardian. If a child is unsupported by a parent or guardian, they cannot 
access any medical services, including contraceptives and HIV treatment. The 
requirement of parental consent effectively prevents children from seeking help and 
guidance. Pregnant learners and victims of sexual violence are particularly at risk if 
they cannot access support and medical services. This problem is compounded, 
considering that the requirement of parental consent also means that a child or 
adolescent does not have a right to confidentiality and privacy vis-à-vis their parents 
in respect of medical treatment. The lack of confidentiality discourages adolescents 
from seeking help and guidance. 

 A positive aspect of the legislative framework is that consensual sex between 
consenting children who are younger than 16 is not criminalized. There is a 
significant danger, however, for adolescents who are 16 or 17 years old and who has 
a sexual partner under the age of 16. It would be more protective if this narrow 
category of children were to also have defence against prosecution if their partner is 
close to them in age. 

 Sexual diversity is not recognized in Zimbabwe and any sexual acts between 
consenting male persons is explicitly criminalized. Young people are therefore at risk 
of prosecution and, because they cannot freely access medical services, there are 
significant health risks. None of the policies mention sexual diversity or LGBTI 
sensitivity, as the South African policies do. 

 A Constitutional Court judgment that found the age of consent to marriage below 
the age of 18 years to be in violation of children’s constitutional rights is a laudable 
development towards eliminating child marriages. 
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 The main stumbling block in respect of adolescents’ access to sexual and 
reproductive health services is that all medical services require the consent of a 
parent or guardian. If a child is unsupported by a parent or guardian, they cannot 
access any medical services, including contraceptives and HIV treatment. The 
requirement of parental consent effectively prevents children from seeking help and 
guidance. Pregnant learners and victims of sexual violence are particularly at risk if 
they cannot access support and medical services. This problem is compounded, 
considering that the requirement of parental consent also means that a child or 
adolescent does not have a right to confidentiality and privacy vis-à-vis their parents 
in respect of medical treatment. The lack of confidentiality discourages adolescents 
from seeking help and guidance. 

 A positive aspect of the legislative framework is that consensual sex between 
consenting children who are younger than 16 is not criminalized. There is a 
significant danger, however, for adolescents who are 16 or 17 years old and who has 
a sexual partner under the age of 16. It would be more protective if this narrow 
category of children were to also have defence against prosecution if their partner is 
close to them in age. 

 Sexual diversity is not recognized in Zimbabwe and any sexual acts between 
consenting male persons is explicitly criminalized. Young people are therefore at risk 
of prosecution and, because they cannot freely access medical services, there are 
significant health risks. None of the policies mention sexual diversity or LGBTI 
sensitivity, as the South African policies do. 

 A Constitutional Court judgment that found the age of consent to marriage below 
the age of 18 years to be in violation of children’s constitutional rights is a laudable 
development towards eliminating child marriages. 
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