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• Discriminatory laws: There are extensive
provisions in all the instruments reviewed for the
repeal of all discriminatory laws as well as equal
access to justice and protection before the law.

• Constitutional guarantees: Several instruments
mention the importance of Constitutional
guarantees for gender equality.

• Marriage: The African Protocol and CEDAW have
detailed provisions on equal rights in marriage,
and the African Protocol on the rights of widows.
CEDAW specifically highlights a woman’s right to
enter into marriage, to choose a spouse and to
have the same rights and responsibilities during
marriage and at its dissolution.

• Women’s rights as human rights: The African
Protocol and CEDAW spell out a number of human
rights of women including the right to dignity; the
right to life; integrity and security of person.

• Customary law: The SDGD makes provision for
“changing social practices which still subject
women to discrimination” and CEDAW refers to
“taking all appropriate measures, including
legislation, to modify or abolish…customs and
practices which constitute discrimination against
women.”

• Vulnerable groups: The African Protocol has
extensive provisions on the rights of vulnerable
women, including elderly women, women with
disabilities and marginalized groups.

• Legal literacy: The BPFA has extensive provisions
on legal literacy.

I m p l e m e n t a t i o n

• Affirmative action: There is no explicit reference
in the instruments to legal and/or constitutional
provisions for affirmative action as a way of
redressing gender imbalances.

• Age of majority: This is not adequately covered
in the instruments, despite the fact that early
marriages and young motherhood enhance the
risk of problems in childbirth and limit the prospects
for economic and self fulfilment among women.

* The SADC Declaration on Gender and Development (SDGD); Beijing
Declaration and Platform for Action (BPFA); Convention for the Elimination
of All Forms of Discrimination Against Women (CEDAW); and the Protocol
to the African Charter on Human and People’s Rights on the Rights of
Women in Africa (the African Protocol) as well as the Millennium
Development Goals (MDGs).

Achievements

• Constitutional provisions for gender equality: Eight out of the 13 countries surveyed have constitutions
that explicitly outlaw discrimination based on sex. As the instrument which underpins the legislative, political
and economic principles of a country, this is certainly significant.



Challenges

• Affirmative action: Only two constitutions in the
region (Namibia and South Africa) provide for
affirmative action.

• Customary law reigns supreme: Twelve out of
the 13 Southern African countries (except
Mauritius) have a dual legal system, with
customary law governing the every day lives of
the majority of women in the region. Only two
countries (South Africa and Namibia) have made
it clear in their Constitutions that where there is
a conflict between the two legal systems, the Bill
of Rights takes precedence. Only two countries
(South Africa and Tanzania) have passed laws to
provide for equal status between women and
men in customary marriages. South Africa’s
Recognition of Customary Marriages Act of 1998
gives African women married under customary
law equal status, capacity and rights under the
law.

• Marriage turns women into minors: Only seven
of the 12 Southern African countries have passed
laws giving women and men equal rights in
marriage. In other instances women remain minors
as long as they are married in community of
property (which is the most common arrangement
in statutory marriages, unless an ante nuptial
agreement is entered into). For example, the
Marriage Act in Zambia states that statutory
marriage provides equal status between men and
women, yet if a Zambian woman marries under
customary law, she has a minority status in relation
to her husband. The minority status means that
she may have less decision making power in
relation to decisions about her own sexual and
reproductive health, as well as decisions about
having children, child care and divorce.

• Discrimination in age of majority: In many of
the SADC countries, the age of majority is between
16 and 21 years of age. According to national
laws, youth below the age of majority require
written consent from their parents or guardians
to marry. However, in four countries the age of
majority is different for boys and girls. For example
in Tanzania, the age of majority is 15 for girls and
18 for boys. Angola had the lowest age of sexual
consent (12 years of age.)

Recommendations

• All discriminatory legislation to be expunged by 2015.
• Constitutional reviews and amendments to enshrine gender equality in the Constitutions of all member countries

that have not done so by 2010.
• Constitutions to state that provisions for gender equality take precedence over customary law by 2010.
• Minority status of women abolished by 2010.
• Set out women’s rights to bodily integrity and autonomy; security of person and reproductive choice.
• Legislation to eliminate harmful practices eg FGM.
• Standardise maternity provisions to three months paid leave.


