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CHAPTER 1

Constitutional and
legal rights

Articles 4-11

• All SADC constitutions provide for non-discrimination; many “without distinction”
or based on a variety of factors including race, religion; language background;
culture etc.

• All except the Lesotho constitution specifically outlaw discrimination based on sex
and or gender.

• Constitutions in only seven of the 15 countries include clauses that specifically
promote gender equality.

• The contradictions between customary law and codified law undercut women’s
rights at every turn.

• Harmful practices which threaten the physical integrity of women and girls are
occurring every day.

• Constitutions in seven countries include “claw back clauses” that undercut
fundamental values by recognising the primacy of customary law over the Bill of
Rights. The South African, Namibian and Malawi constitutions specifically give
primacy to the Constitution over customary law.

• Nine countries have affirmative action clauses of one kind or the other in their
Constitutions. In Tanzania, this provides for at least 30% women in parliament.
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KEY POINTS
Trumpeting women’s rights: The Mukuvusi horn from Limpopo Province, South Africa
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Legal frameworks - the
policies and laws governing
a country - are at the foun-
dation of advancing gender
equality. Advancing and
realising  women’s rights
through such legal provisions
has been a priority for SADC
since ratifying and acceding
to such international agree-
ments as the Convention on
the Elimination of All Forms
of Discrimination against
Women (CEDAW 1979), the
SADC Declaration on Gender
and Development (1997) and
its Addendum on the Preven-
tion of Violence Against
Women and Children (1998),
and the Beijing Declaration
and Platform for Action
(1995).

In 2000, SADC countries also joined 189 members
of the United Nations in the Millennium
Declaration, a global vision for improving the
conditions of humanity throughout the world in
the areas of development and poverty
eradication, peace and security, protection of the
environment, and human rights and democracy.
The resulting Millennium Development Goals
(MDGs) recognise the advancement of women’s
right to gender equality as critically necessary
for progress. The Declaration pledges explicitly
to combat all forms of violence against women
and to implement the CEDAW. Furthermore, it
recognises the importance of promoting gender
equality and women’s empowerment as effective
pathways for combating poverty, hunger and
disease, and for stimulating truly sustainable
development.

Since 2000, there has been a paradigm shift from
a needs based approach regarding women’s
development to a rights-based approach. This
approach compels duty bearers (usually
governments) to uphold, protect and guarantee
rights, especially of the most vulnerable and
those at risk of exclusion and discrimination. The
approach looks at participation, equity and
protection as the three fundamental aspects of
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change. Participation
focuses on enhancing in-
volvement of the vulnerable
in society to contribute to
decision-making on issues
that directly affect them.
Equity addresses issues of
power/ powerlessness, with
special emphasis on relations
between women and men,
governments, minorities and
others suffering from social
exclusion, st igma and
discrimination. Protection
refers to securing the rights
and interests of the most
vulnerable in society by
addressing the various
injustices through, among
other actions, advocacy work
at various levels.

Despite these commitments,
the rights of women throughout SADC are still
not fully respected or protected. Women are
under-represented in government at all levels,
have inferior access to education and employ-
ment, face obstacles to receiving health care,
experience  wide-scale gender violence, have
little access to land and are disproportionately
affected by the HIV and AIDS pandemic.

In SADC, putting in place laws and policies to
legislate gender equality is much more complex
because of the existence of plural legal systems.
This pluralism allows for conflict between formal
and customary law, which is generally
discriminatory to women and can be a hindrance
to the advancement of women.

While most SADC countries have signed and
ratified regional and international instruments
which seek to give women more rights, customary
law still prevails in many circumstances. In some
cases, this dualism is part of national legal
frameworks. In others, it results from common
practice. Customary law is even more prevalent
in rural areas where there are fewer formal
courts. In both urban and rural areas, lack of
education about women’s rights under the formal
legal system and women’s lack of empowerment
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to use these legal instruments to protect and
uphold their rights contributes to the prevalence
of customary laws.

The specific targets of the Gender Protocol for
2015 regarding women’s Constitutional and legal
rights are for countries to:
• Endeavour to enshrine gender equality and

equity in their Constitutions and ensure that
these are not compromised by any provisions,
laws or practices.

• Eliminate any practices that negatively affect
the fundamental rights of women, men, girls
and boys.

• Put in place affirmative action measures with
particular reference to women.

• Review, amend and/or repeal all discriminatory
laws.

• Abolish the minority status of women.
• Ensure equality in accessing justice.
• Ensure equal rights between women and

men in marriage.
• Protect persons with vulnerabilities.
• Protect the rights of widows and widowers.
• Eliminate all forms of discrimination against

the girl child; as well ensure the protection and
development of the girl and boy child.

The minority status of women perpetuated by

customary law and practices is a major gender
justice issue that SADC countries need to
conclusively deal with by ratifying, domesticating,
and implementing the international and regional
commitments they have made, and by removing
any customary laws that are discriminative to
women and claw back clauses within
Constitutions. The absence of mandatory
language in this clause was a disappointment for
gender activists. However, the language used
leaves open the possibility of test cases that will
nudge this language and understanding forward.

Guaranteeing women’s participation in all spheres: Maseru councillors
Photo: Susan Tolmay

Constitutional provisions

The Protocol provides that by 2015, all countries shall endeavour to enshrine gender
equality and equity in their Constitutions and ensure that these are not compromised
by any provisions, laws or practices.

Governments, as well as other parties, have a duty to both respect and uphold rights. In the case of violence
against women, for instance, governments have a duty to refrain from committing such violence themselves
through the police and the army. However, they also have a duty to prevent others from committing
violence against women, by legislating against it, enforcing this legislation by prosecuting husbands or
partners who attack their wives, running campaigns to raise awareness about domestic violence, and so
on.

A Constitution is the fundamental and supreme law of the land, from which all other laws and sector
policies derive their legitimacy, and must comply with its basic principles. It is therefore critical that
Constitutions are true reflections of generally accepted principles of equality and
democracy. In addition, gender equality must be a fundamental value of any Constitution.
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Provides for non-discrimination
generally

Angola

Botswana

DRC

Lesotho

Madagascar

Malawi

Mauritius

Mozambique

Namibia

Seychelles

South Africa

Swaziland

Tanzania

Zambia

Zimbabwe

Country Provides for non-discrimination
based on sex specifically

Provides for the promotion
of gender equality

Article 18:
All citizens shall enjoy the same rights without distinction

Section 15 (3)
15. Protection from discrimination on the grounds of race, etc.

Article 13:
No person may,, be the subject of any discriminatory measure..  because
of  their religion, family origin, social status, residence, opinion or political
beliefs, membership of a particular race, ethnicity, tribe, minority culture
or linguistic background.

Chapter II is based on the principles of equality and non- discrimination.
Section 18 (1)
“Subject to the provisions of subsections (4) and (5) no law shall make
any provision that discriminate either of itself or in its effect.”

Article 8 – All individuals are equal in rights and enjoy the same
fundamental freedoms.
Section 20 (1) Discrimination of persons in any form is prohibited.

Article 3 : Guarantees the right to all individual freedoms

Article 35: All citizens are equal before the Law, and have the same
rights and are subject to the same duties profession or political option.

Article 10:
All persons shall be equal before the law.

Article 27
Every person has a right to equal protection of the law including the
enjoyment of the rights and freedoms set out in this Charter without
discrimination on any ground except as is necessary in a democratic
society.

Chapter 1:
Human dignity, the achievement of equality and the advancement of
human rights and freedoms; non-racism and non-sexism.  Discrimination
on one or more of the grounds listed in subsection 3 is unfair unless it
is established the discrimination is fair.

Section 20 (1)All persons are equal before and under the law in all
spheres of political, economic, social and cultural life and in every other
respect and shall enjoy equal protection of the law.

Article 13 (1)
All persons are equal ’before the law and are entitled, without any
discrimination, to protection and equality before the law.
(2) no Law enacted by any authority in the United Republic of Tanzania
shall make any provision that is discriminatory either in itself or in its
effects
Article 23 of the Zambian Constitution talks about protection from
discrimination.

S23(1)Subject to the provisions of this section, no law shall make a
provision that is discriminatory in itself or in its effect.
No person shall be treated in a discriminatory manner by any person
acting virtue of any written law or in the performance of the functions of
any public office or any public authority.

Article 18:
Defined as: colour, race, ethnic group, sex, place of birth,
religion, ideology, level of education or social or economic
status

Section 3
expression "discriminatory" means affording different treatment
to different persons, attributable wholly or mainly to their
respective descriptions by race, tribe, place of origin, political
opinions, colour, creed or sex.
Articles 14:
Governments shall ensure the elimination of all forms of
discrimination against women and protect and promote their
rights.

Article 8: No discrimination as regards sex, level of education,
wealth, origin, race, religion or opinion.
Section 20 (1) Outlaws discrimination based on race, colour,
sex, language, religion, political or other opinion etc.
Section 24(2) Any law that discriminates against women shall
be invalid;  includes customs and practices e.g. sexual abuse,
harassment and violence; deprivation of property, including
property obtained by inheritance.

In 1995 the Constitution was amended to make sex
discrimination illegal. Article 3:
Outlaws discrimination based on race, place of origin, political
opinions, colour, creed and sex
Section 16 :
 “Discriminatory” means affording different treatment to different
persons on various grounds, including sex.
Article 35: Non discrimination based on color, race, sex, ethnic
origin, place of birth, religion, instruction level, social position,
marital status of parents.

Article 10:
No person may be discriminated against on the grounds of
sex, race, colour, ethnic origin, religion, creed or social or
economic status.

No

Chapter 2, section 9
Outlaws discrimination based on race, gender, sex, pregnancy,
marital status, ethnic or social origin, colour, sexual orientation,
age, disability, religion, conscience, belief, culture, language
and birth.

Section 20 (2)For the avoidance of any doubt, a person shall
not be discriminated against on the grounds of gender, race,
colour, ethnic origin, tribe, birth, creed or religion, or social or
economic standing, political opinion, age or disability.

Article 9 (g )
That the government and all its agencies provide equal
opportunities to all citizens men and women alike without
regards to their color, religion or station in life.

Grounds include race, tribe, sex, place of origin, marital status,
political opinion, colour or creed.

S23(2)  Grounds for discrimination include: race, tribe , place
of origin, political opinions, colour, creed, sex, gender marital
status or physical disability are prejudice.

Article 28:
‘It shall be the right and duty of all citizens over the
age of eighteen to take an active part in public life;
to vote and stand for election to any state body’
Article 29:
‘Men and women shall be equal within the family
enjoying the same rights and having the same duties’
 No

Article 14:  Governments shall take appropriate
measures in all fields, particularly in the civil, political,
economic, social and cultural fields to ensure the full
development and full participation of women in
national development. The government shall take
measures against all forms of violence against women
in their public life and private life.
Chapter III.
Section 26 (1):Lesotho shall adopt policies aimed at
promoting a society based on equality and justice
for all its citizens regardless of race, colour, sex,
language, religion, political or other opinion, national
or social origin, property, birth or other status.
No

Section 13;
The State shall actively promote: Gender equality;
full participation of women in all spheres of Malawian
society on the basis of equality with men; the
implementation of policies to address social issues
such as domestic violence, security of the person
lack of maternity benefits, economic exploitation and
rights to property.
No

Art. 120. ‘The family and the State ensure education
of child, education him/her on the values of national
unity, love for the nation, equality between men and
women, respect and solidarity.’
No

No

Section 9 (1) Everyone is equal before the law and
has the right to equal protection and benefit of the
law.

Women have the right to equal treatment with men
and that right shall include equal opportunities in
political, economic and social activities.

Not specifically.

No specific article promoting gender equality but in
the preamble, there is recognition of the equal worth
of men and women in their rights to participation and
freely determine and build the political, economic
and social system of their own free choice.
No

Table 1.1: Comparative analysis of the gender
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Has other provisions that
relate to gender

Has claw back
 clause

Addresses contradictions between the
Constitution, law and practices

Provides for
affirmative action

Article 47:
The State shall promote the measures needed
to ensure the right of citizens to medical and
health care, as well as child, maternity, disability
and old-age care, and care in any situation causing
incapacity to work.’

No

Article 36
The state guarantees the right to work, protection
from unemployment, a just and favourable
remuneration. No person may suffer in their work
because of their origin, sex, opinion, beliefs or
socio-economic condition.

Section 30 (a) (i & ii).  ‘Lesotho shall adopt policies
aimed at securing just and favorable conditions
of work and in particular policies directed to
achieving – remuneration which provides all
workers, as a minimum with- fair wages.

No

Section 24 (1) women have the right to full and
equal protection by the law; including equal
capacity  to enter into contracts; acquire and
maintain rights in property; acquire and retain
custody, guardianship and care of children; acquire
and retain citizenship and nationality; on dissolution
of marriage to fair dispassion of property that is
held jointly with the husband; and fair maintenance.
No

No

Article 14 provides for equal rights between women
and men during and dissolution of marriage.

Article 30
Recognising the unique status and natural
maternal functions of women in society...
appropriate measures to be taken to ensure that
a working mother is afforded special protection
with regard to paid leave and her conditions at
work … before and after childbirth.
Section 12.(1) Everyone has the right to freedom
and security of the person, which includes the
right-to be free from all forms of violence from
either public or private sources;(d)not to be tortured
in anyway
12 (2) (a)to make decisions concerning
reproduction
(b)to security in and control over their body
Section:  28 (3) A woman shall not be compelled
to undergo or uphold any custom to which she is
in conscience opposed.

Article 13 (6) (d) for the purpose of preserving
the right or equality of human being, human dignity
shall be protected in all activities pertaining criminal
investigations and process, and in any other
matters for which a person is restrained.

No

The Constitution provides for equal access to
land  in s23: In implementing any programme of
land reform the Government shall treat men and
women on an equal basis with respect to the
allocation or distribution of land or any right or
interest therein under that programme.

No

Certain parts of Section 15 shall not apply to any
law that relates to personal law;
or for the application in the case of members of
a particular race, community or tribe of customary
law.
No

Section 18 (4) (c) condones discrimination on the
basis of the application of the customary law of
Lesotho.

No

Section 26:
Right to culture of ones choice.

Section 16 (4) makes exceptions with respect to
adoption, marriage, divorce, burial, devolution of
property on death or other like matters that is the
personal law applicable to persons of that
description.

No

No

No

No

After the founding equality clause in Section 20,
the rest do not specifically state equality on cultural
grounds, yet it is one of the sources of
discrimination e.g.  Section 28(1)

The Constitution allows customary law to apply
in certain instances; e.g. Article 23 clause 4 (d)
exempts members of particular race or tribe or
customary law.

Makes exceptions in matters of personal law;
the application of African customary law;
the implementation of affirmative action for the
protection or advancement of persons or classes
of persons who have been previously
disadvantaged by unfair discrimination.”

No

No

Certain provisions of the Family Code and the
labour Code remain discriminatory towards women
so that the parity enshrined in the constitution is
not realised.

No

No

Section 6:
Any act of government or any law that is
inconsistent with the provisions of this constitution
shall to the extent of such inconsistency be invalid.

No

Article 43. Fundamental rights in harmony with
the Universal Declaration of Human Rights and
the African Charter on Human and Peoples Rights.

Article 19:
Every person entitled to enjoy, practice, profess,
maintain and promote any culture, language,
tradition or religion subject to the terms of this
Constitution .. and that the rights protected by this
Article do not impinge upon the rights of others
or the national interest.
No

Chapter 2, Section 8 (1): The Bill of Rights applies
to all law, and binds the legislature, the executive,
the judiciary and all organs of state.

Section 20 (4)Subject to the provisions of
subsection (5) Parliament shall not be competent
to enact a law that is discriminatory either of itself
or in its effect.

Prohibits any law enacted or any action taken by
the government or any other authority that
abrogates or abridges any of the basic rights
freedom and duties set out in Article 12 to 29 of
the Constitution.

No

No

No

Article 14: Women are entitled to fair representation
in national provincial and local institutions.

Affirmative action in Local Government elections of
2005 was justified on the basis of provisions of
Constitution.

No

Section 30 (1) All persons and peoples have the right
to enjoyment of economic, social, cultural and political
development and women, children and the disabled
in particular shall be given special consideration in
the application of this right.

No

No

Article 23: Permissible to have regard to the fact that
women need to be encouraged and enabled to play
a full, equal and effective role in political, social,
economic and cultural life of the nation.

Article 27
2. Clause (1) provides for any programme or activity
to ameliorate conditions of disadvantaged persons
or groups.

Makes provision for “legislative and other measures”
to promote people who have been disadvantaged.

Nothing in this section shall prevent Parliament from
enacting laws that are necessary for implementing
policies and programmes aimed at redressing social,
economic or educational or other imbalances in
society. Also section    86 on representation of women
in parliament.
Article 78
Provides for a 30% quota of women in parliament.
These seats are reserved and distributed among
parties on a Proportional Representation or PR basis.

No

See s23 (3) (g)

provisions of Constitutions in the SADC region
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A Constitution is also supposed to guide and
inspire people to national and individual
development. As reflected in Table 1.1, in SADC,
there is a mixed picture of how far Constitutions
go in terms of enshrining gender equality.

Most SADC Constitution enshrine non-
discrimination generally as well as non-
discrimination based on sex: All SADC
Constitutions provide for non-discrimination
generally. Almost all refer to non-discrimination
based on sex; Malawi is a good example of this.

The 1994 Malawian Constitution
embodies a number of provisions
relating to promotion of gender
equality and women’s rights. The
provisions, especially the principles of
national policy, have been instrumental

in facilitating legislative and policy reform to
make them compliant with Constitutional
aspirations. There were concerns nevertheless
that women’s specific interests were inadequately
addressed, such as the age of marriage,
prohibition of harmful cultural practices,
representation and participation. The Malawian
Constitutional review took place in August 2004
and provided an opportunity for government
and civil society to propose reforms on matters
that relate to promotion of gender equality. Key
gains include:

• Section 20 protects against sex discrimination.
• Section 22 provides for full and equal

respect of individuals within the family.
• Section 24  provides for rights of women to

equal protection of the law, non-discrimination
in marriage, capacity to enter into legally
binding agreements, individual property,
custody and guardianship of children, to acquire
and retain citizenship and nationality, equal
rights on the dissolution of marriage, protection
from violence, discrimination at work, and
deprivation of property, elimination of harmful/
discriminatory customs and practices.

The case of Malawi demonstrates, however, that
there can be a glaring gap between provisions
on paper and the reality on the ground, as Malawi

is low on the scale of justa about every gender
indicator.

Sex, marriage and pregnancy: In some
instances discrimination based on sex in linked
to other issues, for example marital status or
pregnancy. In the case of Seychelles the two are
conflated.

Article 30 of the Seychelles
Constitution states that “The
state recognises the unique status
and natural maternal functions
of women in society and
undertakes as a result to take
appropriate measures to ensure that a working
mother is afforded special protection with regard
to paid leave and her conditions at work during
such reasonable period as provided by law before
and after childbirth.”

Provisions for gender equality: Seven SADC
Constitutions provide for the promotion of
women and seven have other provisions that
relate to gender equality. The following are some
good examples of this:

The South African Consti-tution
views the right to gender equality
as fundamental to the struggle
for a more just and equitable
society and is entrenched in
Section 9 of the Constitution (Act

108 of 1996). Key provisions for women in the
Constitution include:
• The equality clause states that: “the state may

not unfairly discriminate   directly or indirectly
against anyone on one or more grounds,
including race, gender, sex, pregnancy, marital
status, ethnic or social origin, colour, sexual
orientation, age, disability, religion, conscience,
belief, culture, language and birth”.

• Provision is made for affirmative action in the
clause that states that “legislative and other
measures” may be taken to “protect and
advance” persons who have been disadvan-
taged.

• The clause on freedom and security of the
person states that everyone has the right to
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“bodily and psychological integrity”. This
includes the right to make decisions concerning
reproduction; and to security and control over
one’s body.

• Clause guaranteeing legal and other measures
to promote land reform and equitable access
to natural resources to redress the effect of
past discrimination.

• Constitutional provision for socio-economic
rights: such as right to adequate housing, health
care services, food, water and social security.

• Bill of Rights provision for basic and further
education.

• Statement that in cases where the Constitution
conflicts with customary law, the Constitution
will take precedence.

There are a number of gender
provisions in the Tanzanian
Constitution and it is one of the few
that addresses the contradiction
between custom and Constitution,
and does not have claw back clauses.

Tanzania also has an affirmative action clause in
its Constitution - beginning with a 20% quota
for women’s representation and increasing this
to 30% in 2005 to implement the SADC
Declaration commitment. There has not been an
overall review of the Constitution in Tanzania,
but amendments have taken place as recently as
2005 and there are some calls from civil society
for a complete Constitutional review. The Gender
Protocol adds greater impetus to such calls.

The Namibian  Constitution
provision for gender equality is
quite progressive in that it contains
provisions on discrimination based
on sex, addresses conflict between
formal and customary law and does

not contain claw back clauses. However, since
Namibia’s adoption of the Constitution in 1992,
it has only been amended once and there is no
plan for a Constitutional review. It is therefore
imperative for achieving the SADC Protocol
targets that Namibia adopts stronger legislation
that enshrines gender equality and that the
government plans a Constitutional review that
meets the needs of today’s Namibia.

Few Constitutions explicitly refer to
customary or personal law: Many of the
Constitutions in SADC fail to make the distinction
between equality and substantive equality, or to
pronounce themselves on the issue of customary
law. Most do not address contradictions between
the Constitutional provisions, laws and practices.
With customary laws and practices so prevalent
within SADC, this poses a major challenge for
advancing gender equality.

Section 16 of the Constitution
of Mauritius guarantees gender
equality for all citizens. It
provides that no law shall make
provisions that are discrimi-
natory either of itself or in its
effect and further defines discrimination as
affording different treatment to different persons
attributable wholly or mainly to their respective
descriptions by race, caste, place of origin, political
opinions, colour, creed or sex. However, the
Mauritian Constitution does not address the issue
of personal law.

Claw back clauses erode effectiveness: Some
Constitutions have derogations and claw back
clauses that undercut the Bills of Rights. Some
of the derogations are couched in generalised
terms such as national security, public interest,
or public morality, which ultimately avail a lot of
room for denial of rights to the citizenry. Seven
of the SADC countries have such claw back clauses
in their Constitutions. The following are some
examples:

The Botswana Constitution
under section 3 guarantees
equality before the law.
Discrimination is prohibited in
Section 15, and subsection 3
specifically outlaws discrimination
on the basis of sex or gender. Section 15 of the
Constitution was amended in 2005 by adding
the term “sex” to the list of descriptions that
define the expression “discriminatory.” There is
legislation that deals with matters of personal
law and there is no discrimination on the basis
of gender or sex.  However, the Constitution does



24   SADC Gender Protocol Baseline Barometer

Constitutions are not static and reviews
taking place or planned in at least five
countries open important possibilities: There
have been Constitutional reforms in some SADC
countries, like Namibia, Swaziland, Zambia, and
Zimbabwe. Most grew out of civil society activism,
which called for the creation of new legal
instruments that would better express the needs
of the people. Women’s groups especially wanted
to see increased protection of women’s rights in
the revised Constitutions. Constitutional reforms
are still on-going with debates revolving around
issues such as people driven approach, Bill of
Rights, including socio-economic and cultural
rights and response to HIV and AIDS, separation
of powers, clear protection of women and
children’s rights and other minority groups, and
more representative electoral systems, including
affirmative action provisions for women’s
acquisition of political positions. Currently, there
are Constitutional review processes planned or
taking place in at least five SADC countries; three
of these countries that have recently emerged
or are emerging from conflict.

Angola ’s Constitution,
adopted in 1992, provides
for non-discrimination
generally as well as based
on sex, but does not address
differences between formal
and customary law. A Constitutional review is
underway and adoptions is expected in 2010 It
is hoped this will allow the Angolan government
to produce a Constitution that fully enshrines
gender equality and puts Angola in a position
to meet the 2015 SADC Protocol targets.

I n  M a d a g a s c a r ,  t h e
Constitution was intended to
bear no discrimination without
further singling out sex from
other social, demo-graphic, and
economic characterist ics .

Interviews with a member of the Constitution’s
drafting committee confirmed the fact that
gender was not a concern to be specifically
addressed in the Constitution. At the time of the
Constitution’s drafting, no special interest was
paid to gender issues and these were rarely
discussed whether among voters, political actors,

Lebohang Pheko and Maude Dikobe debating the Gender Protocol
Photo: Trevor Davies

not address the contradictions between formal
and customary law and there are various claw
back clauses regarding personal law which could
be detrimental to women. There are currently
no plans in place for a Constitutional review.

The Swaziland Constitution promotes gender
equality and protect against discrimination
generally and on the basis of sex, but makes no
provision for discrimination on the basis of
pregnancy or marital status, leaving women open
to possible discrimination.  In theory the
Constitution protects against contradictions with
customary law. It states that  Parliament shall

not be competent to enact a law
that is discriminatory either of
itself or in its effect. In practise
customary law governs the daily
lives of Swazi women. There is
no Constitutional review yet
foreseen in Swaziland as the

Constitution is fairly new, having been adopted
in July 2005 and implemented in February 2006.
The current Constitutional provisions on gender
equality are not adequate to deliver to women
as per the SADC Protocol targets, but there is an
opportunity for the Swaziland government to
extensively review current domestic legislation
and align it with the Constitution and the
Convention on Elimination of All Forms of
Discrimination Against Women. This, coupled
with extensive strategising, lobbying, and
advocacy will increase the chances of making the
SADC Protocol targets possible.
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or non-governmental actors. Opportunities to
solve the gaps noted are now emerging with the
work to draft a new Constitution as part of the
transition to a Fourth Republic. Indeed, this
process includes a series of regional conferences
and a national meeting that will involve all the
different groups in the Malagasy society.  In order
to achieve the Protocol targets, civil society
organisations have been conducting sensitisation
and training on gender, targeting various groups
such as political parties, academics, magistrates,
youth and women’s associations. However, it
should be noted that these actions have tended
to be once-off actions without any sustained
follow-up.

Like most other African
countries, Zimbabwe has a
dual legal system where
customary law operates
alongside general law.
Zimbabwe’s current Consti-

tution was adopted as part of a peace settlement
to mark the end of British colonial rule in 1979.
Since then there have been several amendments,
but only two referred to gender equality. The
14th amendment introduced gender as grounds
for non-discrimination (s23 of the Constitution,
which is the non-discriminatory clause). Later in
2005, Constitutional Amendment 17 added
further grounds for non-discrimination to include
sex, pregnancy and disability.

However, the greatest pitfall in the Zimbabwean
Constitution exists in the claw back clauses allow
for discrimination under customary law.

Zimbabwe is currently undergoing a Consti-
tutional review. It is hoped that the new
Constitution will enshrine greater gender equality,
allowing Zimbabwe to progress towards the
SADC Protocol targets.

Like many African countries,
Zambia has a dual legal
system namely statutory and
customary law. The Zambian

Constitution has no provisions for the
contradiction between formal and customary
law and has various claw back clauses that affect
women’s rights. For example, while Article 23 of
the Zambian Constitution prohibits discrimination
on grounds of race, tribe, sex, place of origin,
marital status, political opinion, colour or creed,
paragraph 4, (c) and (d) of the same article allow
discrimination in matters of personal law and
customary law. This means women will continue
to face discriminatory practices such as polygamy
and being unable to own land without male
permission.

However, there is some light at the end of the
tunnel. Zambia is currently undergoing a
Constitution review process through the National
Constitution Conference (NCC), which is receiving
recommendation and submissions on various
issues. There is a chance of reflecting some, if
not all provisions of the Protocol in the
Constitution draft. Women and Law in Southern
Africa (WLSA) hopes to make submissions on
behalf of the Alliance to the Chairperson of the
NCC to include Protocol Articles. There are also
other opportunities:
• There are a number of women and youths

participating in the NCC. The women and men
will advocate for issues that affect them to be
reflected in the country’s Constitution.

• There is fair gender balance in the executive
of the NCC. The executive consists of 10
members out of whom five are men and five
women.

• The door is still open for submission of issues
that were not submitted in the previous CRC
such as the specific Articles of  the SADC Gender
Protocol which by then was not yet adopted.

• There have been submissions to the NCC on
incorporating of economic, social and cultural
rights in the Constitution. The same submissions
were adopted in the previous CRC.

• WLSA on behalf of the SADC Protocol Alliance
has indicated that it will write to the NCC
Chairperson asking and urging him and other
commissioners to factor the provisions/articles
of protocol in the draft Constitution.
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At its last Constitutional review, the Seychelles Constitution was amended to remove
most gender discriminatory language and in general is assumed to be gender neutral,
making no distinction between the sexes.

The word “person” is used when referring to a citizen of the country or to any other human being.  When
the Constitution refers to categories of persons, it uses words with specific reference to their status or
role, e.g. the aged, the disabled or mothers as in the affirmation of the rights of working mothers. However,
the neutrality to gender in the Constitution may still lead to discrimination against women as it does not
acknowledge the specific needs and obstacles women may face in regards to their rights. A Constitutional
review is currently taking place but there is no information available to indicate that there will be any
implications for gender issues.

The SADC Gender Protocol mandates
governments to implement affirmative action
measures, with particular reference to women,
in order to eliminate all barriers preventing their
participation in all spheres of life, while creating
conducive environments for such participation.
Gender equality, equity and the empowerment
of women is a fundamental human right and
integral to the process of sustainable and more
equitable development globally. Affirmative

action aims to accelerate de facto equality
between men and women. Some of the key
delivery areas and strategies to ensure the
acceleration of equality include: promoting
participation of women in governance and
economic empowerment, facilitating the review
and amendments of discriminatory laws and
procedures and ensuring women and men can
access quality services in both rural and urban
areas.

As it currently stands, nine of SADC countries
have some form of affirmative action provisions.
In this regard, it will be necessary for SADC States
to put in place affirmative administrative
measures and programmes to facilitate increased
participation, progression and retention of
women in different levels of society. In addition,
State Parties will have to implement certain
temporal measures in order to improve the
situation of women and girls.

Affirmative action important for achieving
50/50: Constitutional and legislated quotas are
mandatory measures that set aside, through the
Constitution or relevant electoral laws, a certain
percentage of seats or positions for women. The
advan-tage of this form of quota is that theyAffirmative action helps put women in the drivers seat Photo: Gender Links

Affirmative action

State parties are to implement legislative and other measures that eliminate all practices
which negatively affect the fundamental rights of women and men. They are also to
introduce affirmative action measures.
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apply to all political parties and there are sanctions or penalties for non-compliance, such as rejection of
lists by Electoral Commissions or disqualification from elections. Namibia and Lesotho have legislated
quotas at the local level. In Tanzania, Articles 66(1) (b) and 78(1) of the Union Constitution provides for
30% of the seats in the national assembly to be for women only, based on the percentage of votes that
each party garners. While women are free to stand as candidates in this first-past-the post system, the
Consti-tution guarantees women 30% of the seats in the assembly through a proportional representation
distribution mechanism.

Surpassing 50/50 in Lesotho local government

Lesotho introduced affirmative action through the Local Government Election
(Amendment) Act, 2005 reserving 30% selected electoral divisions for women to contest
the first local government elections of 2005. Section 4 provides that not less than one-
third of seats in the Community Councils be reserved for women. Thus, it authorised
the exclusion of male candidates in every third constituency.

The notion of affirmative action received mixed views in the country. It was generally welcomed by gender
equality interest groups in government, the women’s movement and among development partners, as
the most significant and effective measure Lesotho has undertaken to promote gender equality and
empower women. However, others are against affirmative action arguing that women should not be
“pushed up” any leadership ladder, but should strive to do so themselves.

The quota system met resistance mostly from men
on the grounds that it violated their Constitutional
rights. While the Lesotho National Council of Non-
Governmental Organisations, an umbrella body
of civil society organisations expressed its
appreciation and support of the principle of
women’s political empowerment through
affirmative action, they opposed the way it had
been done, saying it contradicted section 18 of
the Lesotho Constitution.

Affirmative action has helped the country surpass
the Protocol’s 50% threshold, attaining 58%
women councillors relative to 42% men at the
local level. Lesotho is the only country to have
exceeded the 50% target. The move further
deepened local democracy in local governance
and also served as a sensitisation tool to the nation
(especially men) on issues of gender equality and
women’s empowerment.

Tsepo Molefe (left) challenged Lesotho’s leglislated 30% quota for women in
local government in 2005. Mateboho Tsepane (right) won the council seat for the
area after the High Court upheld the law Photo: Colleen Lowe Morna
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 Hint of affirmative action in Swaziland: In the case of Swaziland, the Constitution
guarantees a small step of affirmative action. If at the first meeting of the House
after any general election female members of Parliament do not constitute at least
30%, the House forms itself into an electoral college to elect not more than four
women on a regional basis.

Many challenges to affirmative action: Affirmative action is not generally understood to be a justice
and equity issue. Action taken so far by most countries has either been too little or too erratic to achieve
impact, and has been administered within the context of existing negative attitudes about women’s
“inferiority.” Affirmative action is sometimes so minimal in its magnitude or impact that it serves more
to entrench stereotypes than achieve change. The impact is segmented and sporadic. In addition, the
private sector and government ministries have had individual policies on the matter. There have been no
standards to provide benchmarks for individual ministerial or private efforts.

There is also the inability to transform some of the temporary measures into concrete programmes due
to the limited availability of financial resources. At the same time, negative traditional practices continue
to undermine the equality of women and men, in spite of efforts to change mindsets and stereotyping
of women through gender sensitisation. There is also a general lack of appreciation of gender and
development among members of the public and the public service providers. This tends to subordinate
issues of gender and perpetuate negative attitudes towards gender and development programmes.

There remains discriminative legislation in most SADC countries and in many, little action is
underway to address this issue. While most of the countries in SADC have signed and ratified regional and
international instruments that seek to give women more rights, there has been reluctance in translating
these words into action by domesticating them into action in national laws.

Discriminatory legislation

The SADC Protocol provides that by 2015 SADC countries shall have reviewed, amended
or repealed all discriminatory laws and specifically abolish the minority status of women:

Rights exist at different levels. Legally speaking they are embodied in national legislation like the
Constitution and international treaties, but rights are more than just legal matters. More broadly, a right
is a legitimate claim that an individual has on “others,” whether these “others” are individuals, groups,
societies or nation states. Rights are therefore legal and political tools that can be useful in struggles for
social and gender justice. Discriminatory laws can erode the rights of women, even rights that seem
guaranteed in the Constitution. Reviewing and repealing discriminatory laws is an important part of
ensuring legal frameworks are in place to meet Protocol commitments. The table provides examples of
discriminatory legislation that still exists in SADC countries.
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Some countries still consider women minors:
Historically, marital conventions gave husbands
the right to control their wives’ income and
deprived wives of their right to enter into
contracts in their own name. This extended to
inheritance, marriage and property laws that
denied women equal property rights. In some
countries, such legal frameworks continue to
exist, conferring minority status on women. There
are very few countries in SADC with laws in place
to specifically address the minority status of
women: Zimbabwe is one such country with the
Legal Age of Majority Act of 1982 and Namibia
with the Married Persons Act, but these laws are
often contradicted by other provisions.

Laws often contradict each other:  For
example, in Zimbabwe, despite the Legal Age of
Majority Act, when a woman is married she is
not the legal guardian of her child. According
to s3 of the Guardianship of Minors Act, the
father of children born in wedlock is the child’s
guardian and exercises this duty in consultation
with the mother. Because of this provision,
married women who apply for passports for their
children have had their applications refused
because they are not the legal guardians and the
Registrar has demanded that the father be the
one to make the application. S23 (3) of the
Constitution allows for discrimination in matters
of personal law as well as in matters of customary
law, which allows this practice to continue.

Minority status inhibits economic
empowerment: Such constraints inhibit women
from accumulating assets such as property;
managing their own credit performance, finances
and raising capital in their own right. This leaves
women without the relevant experience or credit
histories from which to draw when applying for
funds either whilst married or when divorced or
widowed. The commitment to abolish the
minority status of women by 2015 would mean
all women regardless of marital status would
have the right to conduct business and undertake
contracts in their own right. The minority status
of women perpetuated by law and customary
practices is a major gender justice issue that SADC
countries need to conclusively deal with. Not
only do laws reflect societal attitudes but such
laws have a direct impact on women’s ability to
exercise their rights.
The legal context of
family life, a woman’s
access to education,
and law and policies
affecting women’s
economic status can
contribute to the
promotion or prohi-
bition of a woman’s
access to rights and
her ability to make
informed choices
about her life.

Amending laws in Botswana:  The last comprehensive review of discriminatory
laws in Botswana took place in 1998, commissioned by the Ministry of Labour and
Home Affairs, Women’s Affairs Department. The report reviewed all statutes and
subsidiary legislation affecting women and all relevant United Nations Conventions
and other documents concerning women, especially the Convention on the Elimination
of all Forms of Discrimination Against Women, with the view to assessing the extent to which the laws
of Botswana complies with the United Nations standards. Acts amended so far:
• Citizenship Act to allow women married to foreign spouses to pass their citizenship onto their children.
• The Criminal Procedure and Evidence Act regarding the hearings of sexual offences cases.
• Deeds Registry Act to allow women, whether married in community of property or not, to execute deeds

and other documents required or permitted to be registered in the deeds registry without their husband’s
consent.

• Mandatory HIV testing for sexual offenders.
• Recognition of sexual harassment as misconduct.
• Legal age for marriage increased to 18 for girls and boys.
• Abolition of the Marital Power Act (not applicable to customary marriage),

Bethusile Mwali in Swaziland is a living
example of the spirit of entrepre-
neurship that exists in women. She is
the owner of Bethu’s Restaurant and
grocer in Malkerns and Thandabantu
Café and Take Away Food at eZulwini
Midway. Bethusile says,” Starting the
business was not easy because I
encountered difficulty in obtaining the
permit and the license to operate until
I asked my husband to negotiate on
my behalf.” This however resulted in
her shop and the banking accounts
being registered in her husband’s
name.
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Abolishing minority status in Madagascar: In 1994, a
Directorate of Legal Reforms was set up in the Ministry of
Justice. Since then, the provisions of the country’s customary
laws have been gradually reviewed in partnership with UNDP,
UNICEF and the United States’ Agency for International
Development (USAID). The main actions undertaken to lift
women out of a minority status included:

• Research on the discriminatory forms and practices
persistent in Madagascar;

• Ensuring consistency between national laws and the provisions of international conventions, namely
the provisions of CEDAW on the family rights. This action resulted in several legal reforms, including
the following (i) legal age of marriage increased to 18 years old for both sex (Act 2007-022, Article 3);
(ii) co-responsibility of spouses in the administration of their common assets (Article 11y); (iii) co-
responsibility of spouses and equal parental rights in rearing their children (Articles 54 and 55).

• Dissemination of the legal reforms and building the CSOs capacity to carry out awareness-raising
campaigns and to influence the government’s policy as regards women’s legal rights;

• Recent creation of the Directorate of Human Rights within the Ministry of Justice (2008) with the goal
of expanding jurisprudence referring to the application of international conventions.

No minor matter for women in Madagascar
Photo: Colleen Lowe Morna

Harmful traditional practices

The Protocol provides for the abolition of practices that are detrimental to the achievement
of the rights of women.

There are a number of discriminatory practices that occur in the different countries, frequently under
customary law, which are highly harmful to women. These include but are not limited to:

• Marital rape.
• Domestic violence.
• Forced marriage.
• Child marriage.
• Age of consent frequently being lower for girls

than boys.
• Having no option for divorce.
• No ability to travel without permission.
• Accusations of witchcraft.
• Not being deemed guardian of children.
• Economic disempowerment.
• Kusasa fumbi/fisi (A practice that occurs in Malawi

whereby a male has sexual intercourse with a
female as an initiation requirement).

• Kulowa Kufa (A practice in Malawi where a
male member of the community has sexual
intercourse with a woman upon the death of her
husband).

• Female genital mutilation (not prevalent through-
out much of the SADC region, occurs in Tanzania).

• Widow inheritance (where a woman is made to marry
her husband’s brother if she is widowed).

• Virginity testing.
• Sexual cleansing of widows.
• Prohibition of family planning.
• Elevation of boy children upon girl children.
• Widow dispossession/property grabbing.
• Lack of recognition of polygamous marriages.
• Initiation rights.
• Abduction.
• Lobola (Bride Price)
• Wearing of mourning weeds
• Kuhlanta (A practice in Swaziland where girls are

married off to her sister or aunt’s husband).
• Kulamuta (A practice in Swaziland of a man having

sexual relations with a younger sister or paternal
niece of his wife).
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Some practices are not perceived as harmful
in terms of perceived injury: These include
initiation ceremonies where girls receive sexual
instructions; and counselling at puberty. In South
Africa male circumcision ceremonies that have
led to the deaths of young men are increasingly
under scrutiny as harmful practices.

Programmes have been initiated by
government and civil society to elimi-nate
harmful cultural practices: There has been
engagement with traditional leaders, religious
leaders and communities on the dangers of these
practices and the impact they have on the
enjoyment of human rights. However it is difficult
to measure the impact of such programmes as
these practices are done in secret and those who
practice them may report that they have ceased
the practices just to appease government whilst
continuing.

Some of these practices continue despite
legislation:  The following examples from various
countries show how traditional practices continue
unabated and how they militate against women’s
rights:

Malawi: There are varying
ethnic groups that have
different cultural practices,
but some of these practices
are said to be harmful and

in contradiction to the Constitution. What is
tantamount to being harmful and demeaning
for women is relative and subjective on the basis
of perception and social orientation. The
Constitution guarantees the right to practice a
culture of one’s choice but it has posited that the
State must eliminate practices that are harmful
to women. Some of those identified on the basis
that they contribute towards the prevalence of
HIV and AIDS are:
• Widow inheritance,
• Kusasa fumbi/fisi  (a practice whereby a male

member of the community has sexual
intercourse with a female as an initiation
requirement)

• Kulowa kufa (a practice where a male member

of the community has sexual intercourse with
a woman upon the death of her husband)

Lesotho: Customary law in Lesotho
elevates the first-born male child
above girl children and unmarried
daughters, and denies them the right
to inheritance. Girl children and
unmarried women cannot inherit from their
parent’s estate unless there is a will in place
(which is not frequently the case). This can be
challenged in court and in most cases, the will is
not upheld. As such, there is a need to reform
inheritance and administration of estate laws to
protect the rights of girl children and unmarried
daughters.

M o z a m b i q u e :  I n
Mozambique, there are many
discriminatory practices
against women. When young
girls get married they go
through a process of initiation

rites which teach them to be good wives and
how to be submissive and please their husband.
There are also situations where widows suffer
accusations of witchcraft after their husbands’
death, resulting from expulsion for the home
(usually a ploy at property grabbing). This is
common in rural areas, where the majorities of
women are illiterate and have no access to the
formal legal system.

Demanding justice for women Photo: Colleen Lowe Morna



32   SADC Gender Protocol Baseline Barometer

Access to justice means that when people’s rights
are violated and they need help, there are
effective solutions available. All people have a
right to go about their lives in peace, free to
make the most of their opportunities. They can
only do so if institutions of justice as law and
order protect them in their daily lives. Justice
systems, which are remote, unaffordable, delayed,
and incomprehensible to ordinary people, deny
them legal protection.

Legal obstacles deter justice: Women and
Law in Southern Africa (WLSA) studies on
“Women and the Administration of Justice
Delivery: Problems and Constraints” revealed
that various legal obstacles prevent women’s
access to legal and judicial services in the SADC
region. The legal obstacles fall into several areas,
which are interrelated and tend to be mutually
reinforcing. Some of the legal problems and
issues relate to the following:
• Laws that appear to be neutral at face value

but are subject to different interpretation;
• Laws that have the potential of being

discriminatory because of what is left out;
• In the application of the law, when people act

on the contrary; and
• The administering of the laws being ineffective

because the institutions or individuals who
apply the Law refuse or are unable to apply it.

Furthermore, women face difficulties in accessing
justice because of:
• Lack of knowledge of their legal rights;
• Expense of legal representation where there

is no legal aid available;
• Language used throughout the legal system

and in courts;
• Insensitivity of courts;
• Fear of publicity;
• Duality of legal systems;
• Lack of family support; and
• Lack of empowerment to believe they can make

change.

The Protocol provides for:
• Equality in the treatment of women in judicial and quasi judicial proceedings, or similar

proceedings, including customary and tradiutional courts and national reconciliation
processes;

• Equal legal status and capacity in civil and customary law
• The encouragement of sll public and private institutions to enable women to exercise

their legal capacity.
• Positive and practical measures to ensure equality for women in complainants in the criminal justice

system.
• The provision of educational programmes to address gender bias and stereoptypes and promote equality

for women in the legal systems.
• Equal representation by women on and in the courts, including traditional courts, alternative dspute

resolution mechanisms and local community courts.
• Accessible and affordable legal services for women.

Access to justice

Sensitive police services could improve reporting and follow-up
Photo: Colleen Lowe Morna
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Customary law in practice: There are arguments that customary laws and legal systems allow for locally
appropriate solutions to resolving disputes. However, the patriarchal nature of most dual systems means
that women are usually the losers in this scenario. While claw back clauses and lack of clarification between
formal and customary law in SADC Constitutions remain, women’s rights will likely suffer.

Legal Aid in South Africa: Section 34 in the Constitution states that: “Everyone
has the right to have any dispute that can be resolved by the application of law
decided in a fair public hearing before a court or, where appropriate, another
independent and impartial tribunal or forum.” The Legal Aid Amendment Act, 1996
(Act 20 of 1996) which enables the Legal Aid Board

to provide legal representation at state expense for accused persons
in deserving cases. As costs are one of the main reasons people and
women specifically are not able to access the justice system, this Act is
critical as it begins to address that issue.

Free legal services in Zambia: Access to justice
in Zambia, especially by women, is generally poor
because of lack of knowledge where to find the
courts, lack of resources to hire legal services, and
the fact that most women are not familiar with
speaking in public places such as courts. Many other

cultural beliefs and socialisation hinders access to justice. Most people,
especially in rural areas, use traditional and local courts to hear and
resolve cases. Local and traditional courts are easier to access as they
are found in almost all parts of the country and legal fees are very
minimal.

In local courts, which are the lowest courts in the Constitutional hierarchy of courts in the country,
customary law is also applied. Local courts are by far outnumbering the “modern law branch” as there
are 453 Local Courts in Zambia compared to only 53 Magistrate Courts. The Jurisdiction of Local Courts
is not restricted to customary law though. Following the Local Courts Jurisdiction Order, Local Courts apply
various statutes among them the Intestate Succession Act from 1989, Parts of the Penal Code from 1931,
the Witchcraft Act from 1934 and other more exotic ones. The report on the project “Improvement of
the Legal Status of Women and Girls in Zambia” spells the following as some of the hindrances for women’s
access to justice.
• Cultural beliefs concerning the position of women in the family and in society
• Women having no knowledge of their rights
• Local Court personnel having no knowledge of women’s rights
• Social and legal discrimination of women
• Financial constraints of women

In order to bridge the gap, some organisations such as the Legal Aid Clinic for Women, Legal Resources
Foundation, Women in Law in Southern Africa (WLSA) and the government Legal Aid Department provide
free legal services to women and other vulnerable people. However, the services rendered by these
organisations are far from reaching the needs of all women in need of legal services in the country.
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The most significant area for legal reform are
the current contradictions between formal and
customary law that occur across the SADC region;
as marriages are governed by parallel legal
systems of statutory, customary and in some cases
religious law. Women suffer discrimination due
to non-uniform marriage and divorce laws,
polygamy, the application of customary property
laws that still favour men’s ownership of land,
discriminatory and harmful cultural practices,
violence against women and lack of equal access
to education. Customary and Islamic marriages
are potentially polygamous and permit some of
the negative practices that have the effect of
discriminating against women. Some of the
practices relate to forced or arranged marriages
especially for young girls, widow inheritance,
the extensive marital power given to men in
matters of property and women’s reproductive
rights.

With regard to personal property, customary law
varies, but women may usually retain personal
property brought into the marriage. However,
anything acquired after marriage is part of the
husband’s estate in case of death. Restrictions
on women, which may have their historical basis
in custom rather than law, are legal restrictions

when enforced by the courts. Courts have passed
judgments to that effect. Justice Gubbay summed
it by stating in Jena Vs Nyemba5 that, “Property
acquired during a marriage becomes a husband’s
property whether acquired by him or his wife.”
In Zimbabwe the exceptions to this rule is the
mombe yeumai/inkomo yohlanga (motherhood
beast). WLSA Mozambique 2000 has demon-
strated that most marriages in Mozambique are
not legally valid under the law. Women therefore
do not take up their cases to formal courts (WLSA
2001).

Table 1.3 examines marriage and family law
throughout the region.

Positive moves forward: There are some
significant recent changes in marriage laws. For
example the age of consent for marriage has
been increased in Botswana, Mozambique and
Madagascar to eighteen and the DRC parliament
is currently debating the same change.
Furthermore, the Marital Power Act came into
place in Botswana and has fuelled amendments
in the Deeds and Registry Act allowing women
to register immovable property in their own
names. Similarly, a wife now has to give consent
in property transactions of the husband, while

The Protocol requires that State Parties enact and adopt appropriate legislative,
administrative and other measures to ensure that women and men enjoy equal rights
in marriage and are regarded as equal partners in marriage.   Existing legislation on
marriage shall therefore ensure:
• No person under the age of 18 shall marry;
• Every marriage takes place with free and full consent of both parties;
• Every marriage to be registered;
• Reciprocal rights and duties towards the children of the family with the best interests

of the children always being paramount; and
• An equitable share of property acquired during their relationship.

State Parties must also put in place laws and other measures to ensure that parents fulfill their duties of
care towards their children, and enforce maintenance orders. Married women and men should have the
right to choose whether to retain their nationality or acquire their spouse’s nationality through legal
provisions. However, there is no period within which these measures should be achieved.

Marriage and family laws

5 (WLSA 2001)  – Women and the Administration for All  Justice Delivery Systems: Problems and constraints
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Table 1.2: M
arriage and fam

ily law
s

Angola

Botswana

DRC

Lesotho

Madagascar

Malawi

Mauritius

Mozambique

Namibia

Seychelles

South Africa

Swaziland

Tanzania

Zambia

Zimbabwe

Provision

No person under the age of 18 shall marry

Every marriage shall take place with the full consent of
both parties

Every marriage, including civil, religious or customary is
registered

Parties have reciprocal rights and duties towards their
children, including when spouses separate, divorces or
have the marriage annulled

Laws to enforce maintenance orders

Married women and men have the right to decide whether
to retain their nationality or acquire spouses nationality
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the law has also allowed sharing of property for
couples who are cohabiting. The Traditional
Chiefs now have power to share the property
for couples. However, legal education is necessary
if these reforms are to benefit women.

In December 2003, Mozambique passed the
Family Law that secures a broad range of rights
previously denied to Mozambican women.
Among the provisions, the law ensures that:
• The head of a family may either be a woman

or a man;
• Eighteen years is the age of consent for

marriage for girls and boys;
• Women can inherit property in the cased of

divorce;
• Non-recognition of polygamy; and
• Recognition of de facto unions and traditional

marriages.

Maintenance laws in Namibia confer equal rights
and obligations to couples with respect to the
support of children and create legal obligations
for spouses to support each other and their
children. The procedures for accessing child and
spousal maintenance have also been clarified
and simplified.

Age of consent for marriage:  As can be seen
from the table, there is much discrepancy around
the age of consent for marriage throughout the
SADC region, as it differs from civil to customary
marriage and whether or not there is parental
permission. Under civil law, in eight of the
countries women cannot marry before the age
of eighteen but in two of these countries (Angola
and Seychelles) marriage can take place from
fifteen and from sixteen in Mauritius without
parental consent. In the other SADC countries,
under civil law, with parental consent girls can
marry at fifteen in the DRC, Malawi, and
Tanzania, and can marry at sixteen in Lesotho,
Swaziland, Zambia and Zimbabwe.

Under customary marriage law, there is no fixed
age for marriage but it generally takes place
from the age of puberty. These marriages render
young women vulnerable to physical, economic
and sexual abuse and contravene their rights to
health and education. Marrying at a young age
can mean that their underdeveloped bodies

cannot cope with childbirth, thus increasing risks
of maternal and infant mortality, the risk of HIV
and AIDS infection and a poor level of health
generally. In terms of education, girls who marry
young are less likely to finish their education and
therefore, more likely to be illiterate and have
reduced economic and employment prospects.

Marriages taking place with woman’s
consent: Under civil law, in all of the countries
marriage must take place with the woman’s
consent except in the case of Tanzania where
the courts can allow a woman’s parents to consent
on her behalf to marriage under the Law of
Marriage Act. The issue of consent in regards to
customary marriage, is however problematic.
Under customary law, parents can arrange
marriages for their daughters can “give away”
their daughters in marriage or in some cases even
sell them. Furthermore, it is questionable if a girl
who enters into marriage at the age of puberty
would have the understanding and knowledge
to fully be aware of what she is entering into.

Registration of marriages: Only four of the
SADC countries require all forms of marriage to
be registered, whether civil, legal or religious
(Mauritius, Mozambique, South Africa,
Seychelles).  Marriages performed under civil law

Early marriage takes girls out of school Photo: Trevor Davies



are generally registered but customary marriages
and religious marriages, which occur most
frequently, are not. This results in a lack of access
for women to the formal legal system regarding
marriage laws and women’s rights not being
recognised in cases of inheritance, polygamy and
separation.

Reciprocal duties towards children in cases
of divorce or annulment: In all SADC countries
except Swaziland and Tanzania, both men and
women have equal duties towards children in
the cases of divorce or annulment. In the case of
Swaziland, guardianship is vested primarily in
the father of the child. Even when the marriage
has ended in divorce, the mother may be granted
custody only with the father maintaining
guardianship. In the case of Tanzania, under

customary law, women are only entitled to
support in “special circumstances” which are not
clearly defined. In terms of maintenance, in ten
of the SADC, countries there are laws to enforce
maintenance payments but these are frequently
not sufficiently enforced and are problematic in
terms of establishing paternity if a child is not
registered and in polygamous marriages.

The right to maintain nationality: In ten of
the SADC countries, women have the right to
decide whether to retain their nationality or to
acquire their spouse’s nationality. In the case of
Lesotho for example, only men have the right to
decide their nationality and a woman acquires
the nationality of her husband upon marriage.

Customary law hinders implementation:
Given the prevalence of customary law and the
existence of claw back clauses, it remains difficult
for many widows to
access the formal legal
system throughout the
SADC region.  The
majority of the laws
listed in the table above
pertain to widows
under the formal legal
system but offer little
protection to widows in
customary marriage.
The exception to this is

under the South African Marriage Law, which
includes customary marriages and incorporates
the right not to be subjected to any form of

violence. In thirteen of the countries, there
is legislation meant to protect widows from
inhuman, degrading or humiliating treatment,
the exceptions being Swaziland, Tanzania
and Zambia. However, the legislation that
is referred to regarding this in most of the
SADC countries is taken from the Consti-
tution, which protects citizens in general from
inhuman, humiliating or degrading treatment.
There is little legislation referring specifically
to widows, and even less addressing issues
widows face under customary law.

The Protocol requires that Member States enforce legislation to protect widows from
being subjected to inhuman, humiliating or degrading treatment. A widow will also
automatically become the guardian and custodian of her children after the death of
her husband; she will also continue living in the matrimonial home. She will exercise
her rights to access employment and other opportunities to enable her make meaningful
contribution to society.

A widow will also be protected against all forms of violence and discrimination based on her status while
having the right to an equitable share in the inheritance of the property of her late husband. She will
also have the right to remarry a person of her choice. States will also put in place legislative measures that
will ensure that widowers enjoy the same rights as widows.

Widows and widower rights
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Widows often lose property:
The most frequently occurring violation of widow’s
rights is property dis-possession and loss of inheritance
rights, even though there are formal laws governing
this in nine of the SADC countries. In pursuing these
rights widows can be exposed to physical harm and
even death at the hands of male relatives or face
accusations of witchcraft and of having caused the
death of their husbands. In some countries, such as
Angola, women can go to a “Soba”, a local chief with
their complaint and if they rule in her favour, they may
grant her a piece of communal land. However, this land
is generally of low quality.

In the case of Zambia, women under some customary traditions must undergo sexual cleansing rituals
after the death of their husband and if they refuse, they lose their right to inherit property. These rituals
can range from prolonged isolation, forced sex with male in-laws and other treatment humiliating to the
widow. Due to the conflict between customary and formal law, there is little to protect women currently
in these circumstances. According to the Gender Based Violence survey report (GBV 2006) 43% of people
reported that sexual cleansing was still practiced in their culture or tradition. Traditional practices such
as sexual cleansing put women at a higher risk of contracting HIV and AIDS and sexually transmitted
diseases (STIs).

Formal systems do not address widow inheritance: The formal legal system does not address practices
of widow inheritance under customary law; in some cultures, upon the death of her husband, a woman
herself may be inherited, as she is seen as “belonging” to her late husband’s family, bought through the
payment of bride price, or lobola. Although widows can generally remarry, they are often encouraged
to marry someone from their husband’s family in order to obtain property rights and guardianship of
their children.

If a deceased husband’s family does not make any claim of ownership upon her, women face further
difficulties in that they are frequently unable to return to their own family. The natal family does not
consider her a member, and in most cases, is unable to look after her. She can fall victim to social stigma
and feel that it is simply inappropriate for her to go back to her childhood home. With nowhere to go,
she is often left destitute and homeless. In some SADC countries, widows face further insecurity in that
after the death of their husband, they are not automatically the guardians of their children. In the case
of Malawi, guardianship depends on whether the marriage took place in a matrilineal or patriarchal
system. Under a patriarchal system, where a bride price (lobola) was paid, the children are seen as belonging
to the husband’s family.

Some tribes in Zambia still practice marriage inheritance, in other words the widow is “passed on” to the
brother or male relative of the deceased. The 2006 GBV survey report indicates that 13% of the widowed
were claimed in marriage to their deceased spouse’s relatives. This was more common among females
than males, as 15% of the females were married off to a relation of the deceased, compared to only 4%
of the males who were married off to the sister of the deceased. Furthermore, child and forced marriages
have continued to put women’s lives in danger of contracting diseases such as HIV and AIDS. Many young
girls in most parts of the country are forced into marriage at a tender age when they are not yet ready
for marriage.

At work in Angola Photo: Tom Haskell
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The Protocol requires that Member States adopt laws, policies and programmes to ensure
the development and protection of the girl child. This includes: eliminating all forms
of discrimination against the girl child; ensuring that girls have the same rights as boys
and are protected from harmful cultural attitudes; girls are protected from all forms
of economic exploitation, trafficking, violence and sexual abuse; girl children have access
to information, education, services and facilities on sexual and reproductive health and
rights.

Girls throughout the SADC region remain
vulnerable to harmful cultural attitudes,
practices, and abuse. As a result, girls continue
to have unequal access to education, health care
and other services and face violence, forced early
marriage, sexual exploitation, an increased
burden of care and domestic responsibility due
to the HIV and AIDS pandemic and a lack of
power over their bodily integrity and their future.
Although there is extensive regional and
international legislation protecting the rights of
children it is clear that the done to protect them
from discrimination and harmful practices.

There is an urgent need to improve the life
chances for girls in SADC countries. As we can
see from table six (c), in eight countries there is
legislation which eliminates all forms of
discrimination against the girl child. In only seven,
there is legislation protecting girl children from
harmful cultural attitudes and in only seven
ensure girls have access to information, education,
services and facilities on reproductive health
rights. Governments of the SADC region must
implement and enforce the existing legislation
that supports and upholds the rights of girl
children and create domestic legislation and
policies that show an understanding of these
issues.

The effects of HIV and AIDS upon the girl
child:  HIV and AIDS undoubtedly heightens the

difficulties girl children face throughout the SADC
region, due to the following factors.
• Women and girls across most of the SADC

region (bar Mauritius and the Seychelles) are
showing higher HIV and AIDS
prevalence rates than men and boys.

• Women and girls are bearing an increasing
burden of care through the home  based care
of those affected.

• Girls are more likely to be withdrawn, drop out
or have low attendance in school because of
HIV and AIDS.

• If girls have reduced access to the educational
system, they are absent from one of the key
avenues where they would obtain information
about protecting themselves from HIV and
AIDS.

• The prevalence of child marriage increases girl’s
chance of HIV and AIDS.

Ama Buruxa youth group, children affected by violence and HIV
Photo: Colleen Lowe Morna

The girl child

Although widows have the right to employment by law in twelve of the SADC countries, lack of education,
capital and land may make it difficult to access these opportunities. Lack of support from her husband’s
family and an inability to return to her maternal family means widows are the poorest and most vulnerable
groups in many societies. SADC governments need to do more to address the issues widows face as a
specific group to protect them from discrimination and violations of their rights.
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• The perpetuation of myths  about HIV and AIDS for example, it can be cured by raping a virgin, expose
   girls to physical violence and the risk of infection.
• Physiologically, girls are more prone to HIV infection as their sexual organs are less mature and less

resistant to HIV and sexually transmitted infections.
• Poverty may encourage girls to enter into risky sexual behaviour of a transactional quality, exposing

them to risk of infection.

The girl child and reproductive health: The early onset of sexual activity throughout the SADC region
and lack of access to contraception exposes young girls to HIV and AIDS, STIs and unwanted early pregnancy.
This puts a further strain on health services and the region, as there are increased maternal mortality rates,
infant mortality rates, illegal abortions, large families. In many of the SADC countries, adolescent health
is not covered specifically under family planning policies.

The girl child and inheritance:
Like women, girls also encounter
problems accessing and inheriting
fairly. An example is in Angola
where The Family Code states that
girl and boy children should
inherit property equally (Article
2080). As a matter of practice,
however, daughters may not
inherit land or will inherit a
smaller amount than sons.
Families divide their land based
on the theory that daughters will
receive land when they marry,
while sons will be required to
provide sufficient land to support
a wife and children and care for
elderly parents.

Daughters who do not receive land through
inheritance have the right to challenge the
decision by bringing an action under the Civil
Code. However, very few women are likely to do
so because : (1) women often have no knowledge
that they have a legal right to family land; (2)
they have no knowledge of how the legal system
functions and no notion, therefore, of how to

Youth care in Seychelles: Unlike many SADC countries, the Seychelles Government set up a Youth Health
Centre (YHC) in 1995 with the mandate to provide youth friendly reproductive health services, including
advice, medical care and counselling on reproductive and health issues. Girls and young women accounted
for 85% of all clients in 2005. The Centre has proved increasingly popular with young teenagers, with
38% clients visiting the Centre aged below 18 years of age in 2005 compared to 32% in the previous year.
The majority of clients visiting the centre in 2005 accessed reproductive and sexual health services (49%),
compared to 22% for intensive counselling and 29% for education and information about drugs, alcohol
and smoking.

pursue a claim; (3) they often do
not have the financial resources
to pursue a claim; and (4) they
would be very unlikely to raise
the issue of a right to land within
the family, let alone bring a legal
action against a family member.

Girls and child trafficking:
Only five of the SADC countries
h a v e  c u r r e n t l y  e n a c t e d
legislation against human
trafficking and it is clear that is
an emerging issue throughout
the region as children are
trafficked both for commercial
and sexual exploitation.  For
example in South Africa, an NGO

Molo Songolo carried out research on child
trafficking in 2000.  Their research focussed on
both in-country and cross border trafficking.
The research uncovered that children were being
coerced into prostitution and found that the
predominant feature of trafficking in South Africa
is that it is in-country with girls being the majority
of the victims (Molo Songolo, Cape Town, South
Africa, 2003).
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• Civil society and governments to mobilise for
the realisation of gender equality and
women’s and girls’ human rights.

• The development of model Constitutional
provisions arising from this audit and targeted
campaigns for progressive provisions to be
incorporated in line with the Protocol.

• Mobilisation for the allocation of adequate
resources to cover affirmative action
programmes together with a campaign on
budget tracking for gender equality.

• Communities, civil society and local government
to mobilise for the domestication of all ratified
instruments.

• Advocacy and pressure to unify systems of
formal and customary law.

• Specific measures to address harmful cultural
and traditional practices.

• Practical initiatives to ensure gender equal
access to justice.

In most SADC countries
discrimination against women and the girl child
is still widely practiced and harmful cultural
attitudes still proliferate. While women are
protected from some of this discrimination and
violation of their rights by the formal legal system,
these laws are often not effectively implemented,
accessed or there is limited awareness of them.
Furthermore, the duality of many of the legal
systems means that when these abuses occur
under customary law, there is little or no
opportunity for women’s redress.

While most of the countries in SADC have signed
and ratified regional and international
instruments that seek to give women more rights,
there has been reluctance in translating these
words into action by domesticating them into
action in their national Constitutions. In spite of
all the international, regional, sub regional
instruments and national laws, there are still
widespread violations of women’s human rights,
compounded by the lack of implementation and
adherence to the international regional, sub
regional instruments and national laws. There is
a need for:

Next steps


