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UNAIDS defines sex work as:
Female, male and transgender adults and young people who receive money or goods in exchange for sexual
services, either regularly or occasionally, and who may or may not consciously define those activities as income-
generating.

This definition leaves much room for interpretation as to what does or does not constitute sex work. Across the globe
there is a heated debate as to whether or not the trade should be legal or illegal, criminalised or decriminalised. As
the UNAIDS definition illustrates, when the act may only be loosely defineable, decisions regarding legislation for or
against the practice can be difficult to navigate.

Sex work is a crime in all Southern African countries. In the lead up to the 2010 FIFA World Cup the issue of sex work
occupied centre stage. Lobby groups pushed for the legalisation or decriminalisation of sex work. Sex workers are
vulnerable to gender based violence from their clients as well as the police and the people they work for.

Some groups opposed the decriminilaisation of sex work on moral grounds and put forward the argument that taking
such measures it would only increase the demand for sex workers.

While women and girls remain the largest group involved in sex work, the numbers of boys and men is growing.
Although far less numerous, there are transgender individuals - both transvestites and trans-sexuals -  in sex work.

What is the difference between decriminalisation and legalisation?

Decriminalisation - refers to the removal of all criminal laws relating to the operation of the sex industry. The
decriminalisation model aims to support occupational health and safety and workplace issues through existing legal
and workplace mechanisms.1

Legalisation - is the use of criminal laws to regulate or control the sex industry by determining the legal conditions
under which the sex industry can operate. Legalisation can be highly regulatory or merely define the operation of
the various sectors of the sex industry. It can vary between rigid controls under legalised state controlled systems
to privatising the sex industry within a legally defined framework. It is often accompanied by strict criminal penalties
for sex industry businesses that operate outside the legal framework.2

Many international bodies have already recognised the value of decriminalisation. Countries like Senegal, the
Netherlands, Belgium, Australia and New Zealand have moved away from total criminalisation of sex work, but only
New Zealand has explicitly decriminalised sex work. Mozambique's deputy Minister of Women's Affairs and Social
Welfare, João Kandiyane, has called for the urgent establishment of legislation that would lead to the respect of the
fundamental rights of sex workers.3

The Coalition Against Trafficking in Women International put out the statement, 10 Reasons for Not Legalizing
Prostitution (2003) which offers a host of reasons as to why legalising or decriminalising sex work would not be
beneficial to sex workers or sociaty at large. They state:

Arguments for legalised/decriminalised sex work
• Sex-workers are denied basic human rights by the systematic denial of their access to protective legislative

frameworks.
• Legalising sex work means safer sex as those involved do not have to operate underground and can report abuse

related to their work.
• Sex workers will have access to health care and counselling, which might assist them into transitioning out of the

industry.

The SADC Protocol on Gender and Development calls on State Parties to:
• Eradicate occupational segregation and all forms of employment discrimination;
• Ensure that by 2015 there is enforced and enacted legislation prohibiting all forms of

gender based violence and that perpetrators of gender based violence, including domestic
violence, rape, femicide, sexual harassment, female genital mutilation and all other forms
of gender based violence are tried by a court of competent jurisdiction.

• Ensure ready access to post exposure prophylaxis at all health facilities to reduce the risk of contracting HIV;
and prevent the onset of sexually transmitted infections.

• Ensure justice and fairness are accorded to survivors of gender based violence in a manner that ensures dignity,
protection and respect.

Sixteen Days of Activism
on Gender Violence

Key issues for discussion

Overview

1 Prostitutes' Education Network.  http://www.bayswan.org/penet.html [accessed on 5 April 2010].
2 Ibid.
3  Fred Katerere. 2009.  Mozambique: Respecting sex work http://www.plusnews.org/Report.aspx?ReportId=85312 [accssed on 20 March 2010].



• HIV transmission will be significantly reduced if sex work is decriminalised,
with additional access to safer sex education, condoms and STI/HIV
testing and treatment. Sex work can serve as a preferable form of
informal income.

• Decriminalisation decreases the stigma of the profession.
• It decreases the vulnerability of an already vulnerable group.
• Diminishes exploitation and abuse of sex workers by clients, partners, brothel-owners, pimps and the police.
• Promotes freedom of sexual expression.

Arguments against legalised/ decriminalised sex work
• Sex work is a practise that takes advantage of poor and marginalised women.
• Sex work is seen as a major cause of human trafficking.
• Minors tend to be involved in sex work, which violates child rights legislations.
• Sex work is immoral and a bad example to society.
• Proposals to legalise sex work are not based on the desire to protect sex workers, but to provide legal pleasure

to “foreign sex-buying men.”
• Sex workers are responsible for the increase of HIV and AIDS.
• Loitering and public disorder are results of sex work.
• Legalisation is a gift to pimps, traffickers and the sex industry.
• Decriminalisation increases the demand for prostitution. It boosts the motivation of men to buy women for

sex in a much wider and more permissible range of socially acceptable settings.
• Women in systems of prostitution do not want the sex industry legalised or decriminalised.

Case study: Laws on sex work in South Africa
The South African Constitution stipulates that the human rights of all people living in our country should be respected,
and there is no clause in the Constitution that excludes sex workers from this provision. Yet, currently sex work is both
illegal and criminalised in South Africa, and the Sexual Offence Act of 2007 criminalises sex workers which makes it more
difficult for sex workers to operate freely.

The South Afr ican Law Reform
Commission (SALRC) sets out four
scenarios in a report released in May
2009: maintaining the status quo, partial
criminalization, non-criminalization, or
the "regulation of adult prostitution and
prostitution-related acts." Yet the country
is divided on the issue.

The decriminalisation of sex work is
recommended in South Africa's HIV and
AIDS and STI National Strategic Plan
(2007-2011), and supported by both
SANAC and SWEAT, but the process of
changing the law remains under the South African Law Reform Commission, which began reviewing the Sexual Offences
Act seven years ago.

Activist groups in South Africa, such as SWEAT, advocate for the rights of sex workers. SWEAT urges the South African
Law Reform Commission (SALRC) and the Parliament to decriminalise sex work and should seek advice from organisations
representing sex workers on ways of doing that.

• More evidence based research should be conducted, however daunting this task may be. While it may remain
impossible to obtain accurate figures, or to identify sex workers or pimps, one can only begin by trying.

• The variety of circumstances that lead individuals to sex work must be recognised.
• Macroeconomic analysis must be conducted. Doing this would place more emphasis on the structures that

sustain sex work, rather than solely focusing on whether or not the trade should be considered a criminal act.
• On a societal level, sex work should be discussed and debated. Many ideas and opinions of the body and of

sexuality are derived from our own personal feelings and beliefs. It is essential that we start with ourselves, to
interrogate our beliefs, and to then think about whether or not these personal beliefs should translate into legislation.

• Most importantly, we must engage with actual sex workers, and not keep their voices silent.

• Should sex work be legalised or decriminalised?
• What are the factors that drive sex work throughout the region?
• Is sex work a moral debate, or an economic one?
• What impact would decriminalising sex work have upon people's attitudes?
• What effect can the provisions of the SADC Gender and Development Protocol have

upon sex work?

For more information visit: http://www.genderlinks.org.za or contact Jennifer Elle Lewis
on GMDCManager@genderlinks.org.za, Tel on 011 622 2877

Relevant links: www.sweat.org.za, http://www.womenwontwait.org, http://swannet.org
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Ways forward

Key contacts

FACTS
• No one knows how many people are trafficked in South

Africa every year, and we still do not know how many sex
workers are in South Africa.

• Quitting, far too often does not appear an option due to
social stigma, economic reasons, being controlled by another
person, homelessness or addictions issues.

• Anyone can become a sex worker. Some women have
become sex workers in order to pay for post-secondary
education for themselves and/or their children.

• While the majority of those who sell sex are female, there
are male sex workers who experience many of the same
issues of exploitation and abuse.  What is clear is that those
who buy sex, either from men or women, are predominantly
male.

MYTHS
• Sex work is link to human trafficking

and if sex work is legalised human
trafficking will increase.

• If a Sex Trade Worker really wanted
to exit the sex trade, s/he would just
quit.

• Educated people do not become
sex workers.

• Only women sell sex.

Key questions


