
 



 ii 

Baseline Report 
 

OUTLINE 
 

Glossary of terms 
Acronyms  
List of Tables, Figures and Illustrations 
 
Introduction 
 
Background and Rationale for the Study 
 
 
1. National overview 
 
1.1 Current Debates: Gender, Tradition, Land, Politics and Power  

1.1.1. ―Democracy Compromised?‖ 
1.1.2.  Social and Economic Rights, Inequality and Discrimination 
1.1.3.  Defining Culture 
1.1.4.  Culture and Human Rights: South African and International Law 

 
1.2 Legal Analysis: How are the Provinces Responding to the TLGFA? 

1.2.1. Background 
1.2.2 Municipalities and traditional communities  
1.2.3 Recognition of Traditional communities 

1.2.3.1  Withdrawal of recognition 
1.2.4 Traditional councils 

1.2.4.1  Composition 
1.2.4.2  Gender Representation 
1.2.4.3  Vacancies and removal 

   1.2.4.4  Functions and Responsibilities 
1.2.4.5  Intergovernmental relations 
1.2.4.6  Staff and funding 
1.2.4.7  Meetings and procedures 

1.2.5 Traditional leadership positions 
1.2.5.1  Monarchs (King/Queen, Isilo, iKumkani/kazi) 
1.2.5.2 Senior traditional leaders (Chief, Kgosi/gadi, Morena, Inkosi, 

iNkosi) 
1.2.5.3  Deputies, regents, and acting traditional leaders 
1.2.5.4 Headmen (Kgosana, Morena wa Motse, Ramotse, Induna, 

iNkosana, Morenana) 
1.2.5.5 Removal of traditional leaders 

1.2.6 Concluding observations 
 
 
2. Provincial reports  
 

2.1 Eastern Cape 
 2.1.1 Introduction 

  2.1.2 ―Homeland‖ Administration and the Role of Traditional Leaders 
  2.1.3  Current Traditional Leadership in the Province  
  2.1.4 Implementation of TLGFA and CLRA  
  2.1.5  Political Debates: Traditional Leadership and Land 

2.1.5.1  Boundaries and demarcation 
2.1.5.2  Land administration, Land Claims and Land Usage 
2.1.5.3  Local Government and Traditional Authorities 
2.1.5.4  Status, Role and Payment of Chiefs and Headmen 
2.1.5.5  Traditional Leadership and Cultural Practices 



 iii 

2.1.5.6  Conflict with SANCO 
2.2 KwaZulu-Natal 

 2.2.1  Introduction 

2.2.2 Traditional Leadership 

2.2.3 Provincial Legislation and Implementation of the TLGFA 
2.2.4 Debates and Tensions 

2.3 Limpopo 
 2.3.1 Introduction 
 2.3.2 Provincial Legislation 
 2.3.3 State of Implementation 
 2.3.4 Debates and Tensions 

 
3. Case studies of six traditional authorities  

 
3.1 Selection of Case Studies and Methodology 
3.2 Eastern Cape: Zibi Village, Mgwalana Traditional Authority 

3.2.1  Geography and Demography 
 3.2.2 History of the Chieftaincy 
 3.2.3 Current Socio-economic Profile 

3.2.3.1  Livelihoods 
3.2.3.2  Land Access and Land Usage 

  3.2.3.3  Infrastructure and Service Provision 
  3.2.3.4  Development Planning and Development Projects 

3.2.4   Current Political Situation 
3.2.4.1  Traditional Council 
3.2.4.2  Local Government 
3.2.4.3  Women‘s Participation 
3.2.4.4  Other Political Dynamics 

 3.3 Eastern Cape: Sithebe Village, Ebhotwe Traditional Authority 
  3.3.1  Geography and Demography 
  3.3.2 History of the Chietaincy 
  3.3.3 Current Socio-Economic Profile 
   3.3.3.1  Livelihoods 
   3.3.3.2  Land Access and Land Usage 
   3.3.3.3  Infrastructure and Service Provision  
   3.3.3.4  Development and Development Projects 
  3.3.4 Current Political Situation 
   3.3.4.1  Traditional Authority 
             3.3.4.2  Changing Role and Status of Traditional Authorities 
   3.3.4.3  Local Government 
   3.3.4.4  Women‘s Participation 

3.3.5 Comparative Analysis of the Two Case Studies: Initial Observations 
 3.4  KwaZulu-Natal: Mngamunde Village, KwaMandlakazi Tribal Authority 
  3.4.1 Background / History of the Traditional Authority 
  3.4.2 Current Socio-Economic Profile  
  3.4.3 Current Political Situation 
 3.5  KwaZulu-Natal: Nonothi Village, KwaXimba Tribal Authority 

3.5.1 Background / History of the Traditional Authority 

  3.5.2 Current Socio-Economic Profile  
  3.5.3 Current Political Situation 
 3.6  Limpopo: Muyexe Village, Shiviti Traditional Authority 

3.6.1 Background / History of the Traditional Authority 
  3.6.2 Current Socio-Economic Profile  
  3.6.3 Current Political Situation 

3.7  Limpopo: Tshaulu Village, Bohwana Traditional Authority 
3.7.1 Background / History of the Traditional Authority 



 iv 

  3.7.2 Current Socio-Economic Profile  
 3.7.3 Current Political Situation 
 3.7.4 Women‘s Participation 
 3.7.5 Gender Dynamics 
 3.7.6 Changing Roles and Status of Traditional Authority 

 
 
4. Overall comparative analysis 

4.1  Service Delivery 
 4.2  Institutional Roles 
 4.3  Relationship between Traditional Council and Municipal Council 
 4.4  Local Government Elections 
 4.5 Opposition of Traditional Leaders to TLGFA 
 4.6 Knowledge of TLGFA and CLRA 
 4.7 Who is the Legislation for? 
 4.8 Women‘s Participation on Traditional Councils/Land Administration 
 4.9 Socio-economic Analysis 
 
Concluding Comments 
  
Appendix 
 
Bibliography 



 v 

Glossary 
 
Amakhosi (Z)    Chiefs 
Induna/izinduna (Z)   Headman/Headmen 
Isilo (Z)    Monarch 
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Vha-Musanda  (V)   Members of the royal family   
VhaKoma  (V)   Elders 
Kgosi/gadi     Chief/Senior traditional leader 
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iNkosana/isiBonda (X) Headman or headwoman, hereditary or non-hereditary 
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ubuKhosana Chieftainship determined according to custom 
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ubuKumkani Kingship determined according to custom 
Morena (wa Motse) (S)  Senior traditional leader/headman 
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INTRODUCTION 
 
This is the first report for the project Longitudinal Study: The Effect of the Legislated Powers Of 
Traditional Authorities On Rural Women‟s Rights In South Africa. The project was conceived of, 
designed and convened by the Democracy and Governance Programme of the HSRC in 2003-4, to 
respond to new legislation entrenching the powers of traditional leaders in South Africa, and to assess 
its likely impact on the rights of rural women. This report offers an assessment of the progress of the 
legislation, as well as fieldwork reports from the 6 communities in which the fieldwork is being 
conducted with a view to establishing the baseline situation in those communities in advance of the 
implementation of the legislation. 
 
South Africa has made great advances in the past decade in the realisation of the basic human rights 
of all citizens, especially those ―first generation‖ rights that guarantee equality for all in terms of 
representation and participation in government. However, the realisation of ―second generation‖ or 
socio-economic rights has been less successful, with high unemployment rates, rural poverty and the 
ravages of HIV-AIDS contributing to an increase in income inequality and the continued suffering of 
particular sections of the population. Black women, in particular rural women, continue to bear the 
brunt of poverty. The question underpinning this research project is: to what extent are the rights of this 
section of the population being realised?  
 
This question is being addressed in this longitudinal study by monitoring the implementation of two 
pieces of legislation which will have a critical impact on the lives and rights of rural women: the 
Traditional Leadership and Governance Framework Act 41 of 2003 (TLGFA) and the Communal Land 
Rights Act 10 of 2004 (CLRA).1  The relationships between men and women, between government and 
citizen, between policy and practice and between political participation and resource allocation, are 
being explored in a 3-year study. The results are intended to provide both a scientific analysis of the 
impact of legislation on women‘s lives, and a theoretical contribution to the global debate on gender, 
human rights and multicultural citizenship. 
 
This national research project is being conducted by the Human Sciences Research Council (HSRC) in 
partnership with the Gender Research Project in the Centre for Applied Legal Studies (CALS) at the 
University of the Witwatersrand. Professor Francine van Driel from the University of Nijmegen in the 
Netherlands has also contributed to the research. The Programme for Land and Agrarian Studies 
(PLAAS) at the University of the Western Cape plays an advisory role on the land rights aspects of the 
research. The Office on the Status of Women in the Presidency (OSW) of the government of South 
Africa, have also agreed to lend their support where appropriate, although they are not to be directly 
involved in the research. 
 
The project has thus far been jointly funded by the HSRC, the Foundation for Human Rights in South 
Africa (FHR) and the South Africa-Netherlands Research Programme on Alternatives in Development 
(SANPAD). Funding is currently being sought for the 2006-7 and 2007-8 tranches of the study. 
 
The research team would like to thank all our partners for their support in the project. 

                                            
1
 At this stage, the project focuses primarily on the TLGFA, as the CLRA remains tied up in a Constitutional challenge to its 

legitimacy and it does not seem likely that it will be put into effect any time soon. However, the Acts are designed to work in 
tandem, in particular in so far as the land administration powers of traditional leaders are concerned, and so it would be 
impossible to focus on one to the exclusion of the other. 
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BACKGROUND AND RATIONALE FOR THE STUDY 
 
Chapter 2 of the Constitution of the Republic of South Africa, Act 108 of 1996 recognises the equal 
human rights of all, with section 9 containing the equality clause that outlaws unfair discrimination on 
the basis of, inter alia, race, gender, sex, marital status, ethnic or social origin, and culture. Sections 30 
and 312 of the Constitution also recognise the rights of cultural, religious and linguistic communities, 
and section 25 deals with property rights, in particular the right of equal access to land. This right is 
cast with reference to past racial discrimination that disenfranchised and dispossessed many Black 
South Africans of their land. Furthermore, the Constitution makes provision for the recognition of the 
role of traditional leaders in Chapter 12. The Constitution therefore recognises rights and institutions 
that may potentially be in conflict with one another, and in particular, as far as cultural rights and the 
powers of traditional leadership are concerned, this is of concern for the declared equal rights of 
women. The Constitution does not give ordinal value to the rights in Chapter 2, and so it does not state 
explicitly whether individual equality should prevail over the cultural rights of groups to equal 
recognition when they are in conflict, although section 31(2) does state that the rights of cultural, 
linguistic, and religious communities ―may not be exercised in a manner inconsistent with any provision 
of the Bill of Rights.‖ However, section 9, the equality clause, applies in respect of both individual rights 
and communal rights.  

 

The problem is therefore not whether or not equality should prevail, but rather in interpreting what that 
means and whose equality in terms of which right is at stake. Difficult questions arise as to which 
practices are discriminatory and the extent of the freedom of members of cultural communities to 
engage in those practices in accordance with sections 30 and 31. Further difficulties arise in 
implementing law and policy aimed at equalising women‘s rights when this is perceived to be in conflict 
with rights of cultural recognition; and furthermore in challenging deeply entrenched discriminatory 
practices, especially when this entails empowering women to assert their rights under the Constitution. 

 

Traditional leaders were vehemently opposed to making African customary law subject to the equality 
clause at the time of the constitutional negotiations, and as a result ―the relationship between the 
clauses on custom and equality was not clearly articulated‖ (Albertyn and Hassim, 2003: 146). As 
Monique Deveaux remarks: 

The question of how to reform customary practices and arrangements so as to bring them in line 
with the sex equality provision of the Constitution has proved to be no easy matter, however: 
what the Constitution does for sex equality and individual rights generally, it also does for the 
rights of cultural, linguistic and religious groups. Moreover the Constitution specifically 
recognises the validity of African customary law and the system of traditional leadership 
associated with it (Deveaux, 2003: 796). 

 
In spite of this ambiguity and these difficulties, great strides have been made since 1994 
towards the recognition of the equal rights of South African women. A range of legislation, for 
example the Promotion of Equality and Prevention of Unfair Discrimination Act of 2000, aimed 
at equalising the position of women, has come into effect, combined with the presence of 
unprecedented numbers of women in politics, the economy, and the academy, which means 
that the position of women in South Africa is ―more equal‖ now than at any other time. However, 
these changes have not permeated the lives of all in South Africa. Rural women remain among 
the poorest and most marginalized, with the least access to resources, education and power. 
As Cherryl Walker notes, commenting on the frequent disjuncture between policy and practice, 
―institut[ing] programmes that challenge unequal gender relations is difficult, partly because the 
subordinate status of rural women is embedded in multi-layered relationships that are not easily 
reduced to policy prescriptions and managed within bureaucratic budget and project cycles‖ 
(Walker, 2003: 114).  

 

                                            
2
 Discussed in more detail in section 1.1.4 below. 
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The concentration of women in the rural areas as a result of apartheid must be considered in 
light of the fact that of the overall population of South Africa that live in poverty,3 72% live in 
rural areas. Furthermore 40% of women in South Africa earn less than R5004 per month, and 
over 60% of women headed households in rural areas are below the poverty threshold. See 
section 1.1.2 below. 
 
Legislation entrenching the powers of traditional leaders in the form of the Traditional Leadership and 
Governance Framework Act 2003, and the Communal Land Rights Act 2004 will impact most directly 
on rural women. There are two main areas of concern: the equal rights of political representation and 
participation at local government level (there is a significant area of overlap in power between elected 
local government authorities and traditional authorities); and equal rights of access to, and ownership 
of resources, in particular land. The two Acts cannot be considered in isolation from one another, as 
they are designed to work in tandem, and both rely on the legal recognition of the customary powers of 
traditional leaders. However, as has been noted, the study must of necessity focus on the TLGFA in 
the first instance as the CLRA is yet to be implemented. 
 
The government and the drafters of this legislation insist that its effects on rural communities will be 
positive and that it finally lays to rest colonial and apartheid forms of oppression in terms of 
disenfranchisement and land administration. They further argue that both pieces of legislation will 
contribute to transforming the traditional patriarchal nature of rural communities by creating greater 
opportunities for women to participate politically, and to gain access to land. The preamble to the 
TLGFA states explicitly that ―the institution of traditional leadership must be transformed to be in 
harmony with the Constitution and the Bill of Rights so that gender equality within the institution of 
traditional leadership may progressively be advanced.‖ In contrast, there has been a ground-swell of 
opposition from state institutions, trade unions, NGOs, academics, lawyers and affected communities, 
particularly to the CLRA, but also to the TLGFA.   
 
The Bill which preceded the TLGFA caused some consternation, especially amongst women‘s NGOs 
and advocates of women‘s rights in South Africa. The Women‘s Legal Centre (WLC) made a 
submission before the Provincial and Local Government Portfolio Committee on 25 September 2003. 
In particular, the WLC was concerned with section 2 of the Act (then a Bill, still being debated), which 
deals with the Establishment of a ―Traditional Community.‖5 The WLC argued that ―wholesale adoption 
of customary law without examining practices that continue to militate against women‘s rights to 
equality offends the very same principles in the Constitution that it seeks to uphold.‖6 They 
recommended that the Act should provide mechanisms to promote equality and prohibit discrimination, 
and provide for sanctions where the principle of equality was violated. The WLC pointed out other 
provisions of the Act relating to the powers and roles of traditional leaders that were in conflict with 
women‘s equal rights, and argued that the Act provided an ideal opportunity to rectify these once and 
for all. 
 
However the Provincial and Local Government Portfolio Committee (PLPC) argues that the Act and its 
amendments ―constitute, we think, an intricate set of balances of the demands of the key stakeholders. 
Essentially, they revolve around simultaneously enhancing the role of traditional leadership institutions 
and requiring them to be more transformative.‖7 In this regard the PLPC, in reporting to Parliament on 
the Bill (before it was enacted), 

noted that while the provisions for the transformation of the institution of traditional 
leadership conform with the Constitution, in particular its democratic and gender equality 
aspects, were adequate, they might not be in future. The Report recommended that the 
Bill should be reviewed over time to take account of this need. In particular, the 

                                            
3
 According to the World Bank‘s 2005 Human Development Index, 34.1% of the population of South Africa survive on less 

than $2 a day, up from 14.5% in 2003. 
4
 Equivalent to about $75. This is according to the Labour Force Survey of February 2001. 

5
 This is the term used in the Act 

6
 Women‟s Legal Centre Submission on Traditional Leadership and Local Governance Framework Bill: 4 

7
 Report of the Portfolio Committee on Provincial and Local Government on the Traditional Leadership and Governance 

Framework Bill, 29 October 2003 
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Committee noted that the issue of gender equality as it applied to succession of 
traditional leaders needed to be addressed further.8 

 
It is noted in section 1.2, which presents an analysis of the legislation that the potential exists for the 
TLGFA to be interpreted in a manner that is consistent with the equal rights of women, and which 
progressively develops customary law in this direction. However, much depends on how the legislation 
is implemented, and how diligently it is monitored. At present, preparations are being made to 
implement the TLGFA by means of provincial legislation in six provinces in South Africa.9 It is 
anticipated that during the course of 2006 communities in these provinces will seek recognition as 
traditional communities, and therefore the impact of this legislation will have to be measured. The 
CLRA, as has been noted, will be implemented more gradually, which means that the study must be a 
longitudinal one if it is to achieve its aim and impact. The research team led by the HSRC is therefore 
preparing to monitor this process, and to use the baseline study reflected in this report as a means to 
measure the impact of the legislation.10 
 

                                            
8
 Report of the Portfolio Committee on Provincial and Local Government on the Traditional Leadership and Governance 

Framework Bill, 22 October 2003 
9
 KwaZulu-Natal, Eastern Cape, Limpopo, North West, Free State and Mpumalanga. 

10
 Currently the project only has sufficient funding to complete one more tranche of fieldwork. Additionally funding is currently 

being sought for the 2006-7 and 2007-8 tranches of the project. 
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1. NATIONAL OVERVIEW 
 
The aim of this section is to offer an overview of the current debates going on at national level around 
the two pieces of legislation, and offer an analysis of the legal developments at national and provincial 
level.  
 
The first section therefore considers some of the most recent literature and articles that have emerged 
focusing on issues of gender, tradition, land access, as well as the power and political implications of 
these. It must be emphasised that this is not an exhaustive analysis, and that this is an area that will 
have to constantly revisited and updated. It is however important to note that there are emerging 
critical voices, in particular in opposition to the CLRA, and these voices are becoming increasingly 
strident. Civil society bodies as wide ranging as the South African Council of Churches and the 
Congress of South African Trade Unions (COSATU) are increasingly expressing their disquiet with the 
way in which this legislation has emerged. And these voices of activism are echoed at the level of 
academic and analytical enquiry.  
 
The second section – focusing on the legal developments – illustrates how complicated the 
implementation of this legislation is likely to be in practice, as well as highlighting some of the points of 
contrast between the provinces. The legal analysis also offers some reflection on how the legislation 
could be interpreted in such as way as to bring customary law and tradition in line with the 
Constitutional requirement of gender equality. This more progressive approach is important to note, 
and must be considered in light of the opposition to the legislation that is emerging. One of the aims of 
this study is to attempt to identify a ―best practice‖ model for the implementation of the legislation, and 
so perhaps this more positive approach to the interpretation of the legislation – an approach that views 
it as an opportunity to develop customary law and tradition in a constructive manner – is one that 
needs to be foregrounded. 
 
 
1.1. Current Debates: Gender, Tradition, Land, Power and Politics 
 
It may be worth noting that much of the emerging critical comment and literature relevant to this report 
focuses primarily on the CLRA whereas literature and comment on the TLGFA tends to be ancillary. 
However as it is the aim of this study to examine in the first instance the TLGFA, bearing in mind the 
tandem nature of the two pieces of legislation, such comments are taken into account here in so far as 
they relate to criticisms of the entrenching of the powers of traditional leaders in a democracy. 
Furthermore, it will be important to bear in mind in disseminating this research that the TLGFA ought 
not to be ―forgotten‖ in assessing the legislation. In other words, the clamour over the CLRA should not 
drown out discussion about the TLGFA. 
 
Another dynamic that has not been fully explored, and that perhaps needs some further consideration 
in this study, is the attitude of traditional leaders themselves to this legislation. As is outlined below, the 
legislation is widely regarded by some as being a sop to the chiefs ahead of the 2004 elections in a bid 
to secure the rural vote for the ANC, in particular in critical KwaZulu-Natal. But it is important to bear in 
mind that some senior traditional leaders are dissatisfied with the TLGFA in particular as in their view it 
does not go far enough in entrenching their powers. As Harries summarises the political dynamics of 
this issue, 

The role of chiefs in a future South Africa remains a major point of contention. Chief Mangosuthu 
Buthelezi has emerged as the loudest critic of the recent legislation that, he fears, will 
subordinate the Zulu king to the elected (ANC) provincial leader, the (provincial) Minister of 
Traditional Affairs and the (national) Minister of Provincial and Local Government. He is 
particularly worried that it will make chiefs little more than instruments of municipal government; 
and that the removal of the chiefs from their position of power and respect will undermine the 
ritual and substance of a separate Zulu identity and nation. Negotiations over the role of the 
chiefs in the consolidation of democracy and nation-building will, undoubtedly, remain an 
important issue in South African politics (Harries, 2005). 

 
As is noted in the section below, this concern is not without party-political foundations (ANC vs IFP 
or UDM). Nevertheless it is an important point to consider for two reasons.  
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Firstly, it raises the problem of the nigh impossibility of legislating on issues of culture and tradition 
in a way that satisfies everyone, as well as the egalitarian demands of the Constitution. The 
question is then, is legislation the appropriate instrument for regulating the institution of traditional 
leadership in a democratic South Africa? As Aninka Claasens remarks: ―Laws are powerful at a 
symbolic level, regardless of whether they are implemented. It is likely that the lasting legacy of 
these two Acts will be to bolster the power of traditional leaders relative to that of the holders and 
users of family or individual land rights‖ (Claassens, 2005: 28). 
 
The second reason is that the institution of traditional leadership itself is highly politicised and bound 
up with the electoral politics of the country. Indeed many traditional leaders wear two hats and are 
simultaneously elected party representatives and traditional holders of power and authority. How are 
these overlaps and tensions to be mediated, in particular at municipal level, and what are the 
implications of these for the upcoming local elections in 2006? 
 
The following section attempts to outline briefly some of the most recent critical debates looking at 
the new legislation on traditional leadership from this political perspective.  
 
 1.1.1 ―Democracy Compromised‖? 
 
Lungisile Ntsebeza, has argued in a recent book11 that this legislation compromises democracy in 
South Africa, and points out that it came about ―[a]fter years of ambivalence and prevarication‖ 
(Ntsebeza, 2005: 59). Serious questions for democracy arise in that after more than a decade of 
democratic reform, these concessions to the demands for power of traditional leaders could have been 
acceded to, effectively restoring the power they enjoyed under apartheid in terms of the 1951 Bantu 
Authorities Act, (Act 68 of 1951). Furthermore, it is feared that this legislation once more creates a 
divide between rural and urban dwellers, abridging the citizenship rights of the former.12  
 
Initially, post-1994, there had been a move away from support for the powers of traditional leaders with 
the advent of reformed developmental local government, with elected local leadership. Furthermore, an 
ambitious programme of democratic land reform and administration had been embarked on. In 
particular, it was recognised that rural women would need to be included in the structures of land 
administration (Ntsebeza, 2005: 58-59). The ANC, in order to live up to its non-racial, non-sexist 
struggle credentials was obliged in effect to play down the role of traditional leaders, many of whom 
had been complicit in the apartheid system, and indeed many of whom were ciphers of that system. 
While an account of the history of traditional leadership in South Africa exceeds the scope of this 
report, it is worth noting that while many traditional leaders seek to portray themselves as benevolent 
patriarchs and guardians of the threatened traditions of their people (see section 1.1.2 below), these 
credentials are in many instances highly questionable.13 Indeed many high-ranking traditional leaders 
are also quite comfortable wearing a liberal democratic hat too, and, as has already been noted, 
simultaneously hold elected positions as members of parliament, or in provincial or local government. 
Far from democracy being anathema to tradition, it can serve to expand their area of authority. 
 
And herein lays the rationale for the ANC‘s compromise on the issue of traditional leadership and the 
right of rural people to equal democratic citizenship.  It is precisely to retain the loyalty of rural 
constituencies, largely controlled by traditional leaders that the ANC was prepared to push through the 
legislation on the eve of the election in 2004. 
 

                                            
11

 Ntsebeza, L. 2005. Democracy Compromised: Chiefs and the Politics of Land in South Africa. Brill Academic Publishers. At 
the time of writing, a copy of the book was not yet available. This report therefore relies on an earlier book chapter that 
outlines the arguments made in the book.  
12

 The argument is that it will make rural dwellers subject to unelected, and therefore unaccountable, traditional authorities. 
However, it is important to note, especially in light of some of the criticisms of local government councilors in rural areas that 
traditional leaders may be in practice, more democratic in being closer to people on the ground. Again, this raises a question 
about how the legislation is interpreted and implemented and will have to be monitored. 
13

 For a full account of this history, as well as compliance with the apartheid and homelands system on the part of many 
traditional leaders, see Ntsebeza, 2005 and Sparks, 2004. Note also their account of the fate of those traditional leaders who 
did not comply with the apartheid state.  
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During the 1990s, in the immediate post transition period, various attempts were made to both reduce 
the role of traditional leaders, as well as make them more accountable to their communities. Indeed the 
Local Government Transition Act, 209 of 1993 reduced traditional leaders to the status of an ―interest 
group‖ and played down the role that they should play in local government. However, the attempt to 
democratise the system of rural local government in South Africa met with fierce resistance from 
traditional leaders, and united old enemies as new allies against a common enemy: democratic local 
government. As Ntsebeza remarks: 

While the initial [post-1994] collaboration was around local government, it is quite clear that the 
main issue that brings traditional authorities together is their opposition to the notion of 
introducing new democratic structures. They would be happy to be the only primary structure in 
rural areas and insist on preserving the concentration of functions they enjoyed under apartheid, 
in particular land administration.14  

 
In 2000, in the run up to the second democratic election, traditional leadership was again on the 
agenda. Traditional leaders, unhappy with draft legislation on municipal structures that rejected their 
demand that rural municipalities be disbanded in favour of tribal authorities, threatened violence in their 
areas and to boycott the elections. The Bill was quietly withdrawn and the President himself seems to 
have placated traditional leaders with certain undertakings in order to secure their compliance. But by 
the time of the 2004 elections, the demands of traditional leaders could no longer be ignored. In 
particular, the contested province of KwaZulu-Natal, in which the traditionalist Inkatha Freedom Party 
(IFP) had prevailed under the leadership of (Chief) Mangosuthu Buthelezi, was deemed to be ripe for 
the picking by the ANC, but this could not be secured without the co-operation and support of the 
traditional leaders aligned with the opposing Congress of Traditional Leaders of South Africa 
(CONTRALESA) (Ntsebeza, 2005: 68-69). 
 
This political tension may be of particular concern because it puts traditional leaders in rural areas on a 
potential collision course with elected local government representatives, as their areas of authority 
overlap, and the Act does not specify how this is to be resolved. This could lead to explosive 
confrontations in areas where party allegiance is contested, in particular in KwaZulu-Natal. A major test 
for the TLGFA and its effect on rural communities will be the upcoming local government elections in 
2006. This in turn has implications for this study, in particular the KwaZulu-Natal sector of the study, 
which is something that must be flagged for particular attention in the next tranche of the study. 
 
In addition to Ntsebeza‘s critique, which focuses on both the TLGFA and the CLRA, a series of 
critiques of the CLRA have emerged. Just two examples are Sparks, 2004, Rulers Selling out the Rural 
Poor, and Kariuki, 2004, Failing to Learn from Failed Programmes: South Africa‟s Communal Land 
Rights Bill.  
 
The recent work of Ben Cousins and Aninka Claassens in this area is also important to note, 
particularly in so far as it provides insight into the genesis and passage of the legislation from its 
inception to its being passed (see Cousins and Claassens, 2004). Claassens (2005) furthermore notes 
that the Department of Land Affairs has allocated only a tiny portion of the necessary amount of 
funding required for the implementation of the CLRA over the next 3 years until 2008, and that this 
relates only to 7 selected pilot areas, all in KwaZulu-Natal. Consequently, ―there is a real danger that 
the main impact of the Act will be to legitimise and buttress an expanded role for traditional leaders in 
land administration, without the potential balancing factor of registered individual rights‖ (Claassens, 
2005: 28). When this is considered in light of the role that the TLGFA creates for traditional leaders, it 
would seem that their powers under the legislation far exceed their duties, which may have worrying 
implications in terms of their accountability to rural communities. 
 
It is clear that both from a political (democracy) and an economic (land rights) perspective, that the 
CLRA in particular is widely regarded as ill-conceived and possibly unenforceable. This will also 
therefore necessarily have to be flagged as an important focus for the study in future years when the it 
begins to be implemented. This also relates to the debate around the crisis in service delivery, in 
particular in rural areas, and the problems of red tape and implementation. 
 

                                            
14

 Ntsebeza, 2005: 68-69 
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 1.1.2 Social and Economic Rights, Inequality and Discrimination 
 
In addition to the political dynamics surrounding the TLGFA and the CLRA, further issues and national 
debates arise in the context of the economic marginalisation of rural people, and the mobilisation of 
particular identities to maintain elements of power. Both of these have particular implications for rural 
women. 
 
According to the South African Institute of Race Relations (SAIRR), since 1996 poverty in South Africa 
has increased, and more significantly inequality within race groups has also increased. Between 1996 
and 2004, the rate of poverty – measured as those living on less than US$1 per day – had more than 
doubled from 4.5% in 1996 to 9.1% in 2004. This was however down from the peak of 9.7% in 2002. 
SAIRR‘s figures also reflect that the population group to have experienced the greatest rate of increase 
in inequality are Black South Africans, as inequality among Blacks has increased by 20.75% since 
1996. According to SAIRR, what this means is that ―[t]hese increases in inequality point to rapidly rising 
incomes for small sections of [this] population group, whilst little financial benefit has accrued to the 
lowest income earners since 1996‖ (SAIRR, 2005: 1-2). 
 
This is significant for this study because the status of rural Black South Africans as the economically 
most marginalized segment of South African society is well documented, and in particular, given the 
concentration of women in the rural areas of the former homelands, the impact of poverty is acute. 
Therefore, with poverty on the increase, along with intra-racial inequality, the spiral of poverty as 
experienced in particular by rural women, is likely to be underestimated and masked by an overall 
increase in prosperity for a smaller, more vocal, segment of that population group. For a further 
account of how this affects rural women in terms of their access to land, see Fair Share‘s Economic 
Justice Update, 6(1).15 
 
This increase in poverty and therefore in the urgency of access to resources, in particular land, for rural 
women is therefore of critical importance. It is also important to consider this in light of the tight nexus 
between culture, gender and power. It is axiomatic that many of the claims made under the heading of 
culture impact directly on women, and issues of identity are frequently mobilised to defend practices 
that discriminate against them. Furthermore, women are themselves often complicit in these practices. 
A good example is that of virginity testing which has emerged as a cultural cause celebre stimulated by 
the much-debated Children‟s Bill which seeks to outlaw it. It is significant that this ban is perceived as 
an attack on culture – ―They are trying to ban our culture, religion – but it‘s not going to work. I‘ll never 
stop; the day I stop is when they [young girls] stop coming to me‖ said virginity tester Nomagugu 
Ngobese in September this year (IRIN, 8 September 2005). 
 
Many traditional leaders, including Zulu King Goodwill Zwelethini and some members of the National 
House of Traditional Leaders (NHTL) such as Sibusiso Nkosi are also opposed to the ban (vowing not 
to uphold it) and regard it as an attack on their culture. However arguments for the practice, framed in 
terms of pragmatic concerns such as its ability to curb the spread of HIV, are also articulated in its 
defence by these actors (ABC Online, 15 October 2005). 
 
This is of significance for this study because it illustrates how issues around culture and identity can 
successfully be mobilised to justify practices that discriminate against women‘s human rights under the 
banner of culture. And this is where the argument for the progressive evolution and development of 
customary law, outlined in section 1.2 below, is of relevance.  The Constitutional Court ruled in October 
2004, in three cases concerning male primogeniture in testation under African customary law that, 
where a norm of customary law discriminates unfairly against women (and illegitimate children), it must 
be struck down, rather than developed.16 The argument of Langa DCJ in this regard was as follows: 

[W]hile it would ordinarily be desirable for courts to develop new rules of African customary law to 
reflect the living customary law and bring customary law in line with the Constitution, that remedy 

                                            
15

 See also Bentley, 2004 and Kehler, 2001 for a discussion of the feminisation of poverty generally, and its particular impact 
on rural women. 
16

 Note the partially dissenting judgment of Ngcobo J that argued that the principle of primogeniture could feasibly, and should 
be, developed to include women and so bring it in line with the right to equal treatment. 
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[was] not feasible in this matter, given the fact that the rule of male primogeniture is fundamental 
to customary law and not replaceable on a case-by-case basis (Constitutional Court Media 
Summary, 15 October 2005). 

 
To what extent are other practices that are deemed to be culturally embedded, and that potentially 
discriminate against women, capable of development and reinterpretation using the legislation outlined 
below? There are two main areas of concern: women‘s representation on Traditional Councils (TCs) 
under the TLGFA, and their access to land under the CLRA. Both Acts require at least 30% 
representation of women, and the CLRA in principle makes provision for women to own land (although 
there are procedural questions that arise). Furthermore, the accession of women to positions of 
traditional leadership under the TLGFA is still open to interpretation (see section 1.2 below). 
 
This study therefore needs to pay careful attention to how the legislation is being implemented and 
interpreted to give effect to women‘s rights of access. If it is indeed an opportunity to progressively 
develop customary law and tradition to bring it in line with the Constitution, then this is the standard to 
which it will have to be held and carefully scrutinised. 
 
 

1.1.3  Defining ―Culture‖ 
 
This section has been included in order to respond to the problem whereby ―culture‖ is treated either as 
something static, or something that is generically agreed upon. It is neither. As section 1.2.6 below 
notes, it is precisely the ambiguous treatment of culture in the legislation as something that is 
commonly understood and unchanging that gives rise to problems of interpretation. This treatment of 
culture may also be a barrier to the legislation meeting its aim of the progressive transformation of 
customary law to bring it in line with the Constitutional demands of gender equality, but it may also 
provide an opportunity to do exactly the opposite. This is explained in more detail in section 1.2 below. 
 
Identity in South Africa is a complicated matter. The most obvious vector of identity in any country or 
society is race, but this has of course taken on added significance in South Africa because of the 
recent history of racism and discrimination. Related to race – and indeed largely commensurate with it 
in South Africa – is economic and social class, which can prove equally divisive, as ―people on 
opposite sides of the socio-economic divide [are often] incapable of understanding and empathizing 
with one another‖ (Raz cited in Barry, 2001: 79). However, neither of these aspects of identity capture 
what it is that is understood by the notions of ―culture‖ or ―ethnicity‖, although the latter are of course 
frequently inaccurately conflated with race (Carrim, 1999: 259). Furthermore, while race may still 
constitute a ground for discrimination where this is deemed to be fair (as in the case of affirmative 
action measures which are aimed at redressing past inequalities), no such discrimination is permissible 
on the grounds of class.  

 
This is point on justified discrimination is important to note, as it discounts cultural claims that rely on 
discrimination based on imbalances in power and resources. By so doing, it also dispels those claims 
of gender discrimination as an aspect of culture would also be questionable in this regard. This point 
will be returned to in the section below. Gender is an important aspect of identity, and one that has 
been the source of much discrimination. This is not just the biological difference between men and 
women, but of course the social and cultural significance that is attached to the fact of being male or 
female and so the complex interplay between gender and culture is not one that can be ignored. 
 
Culture and ethnicity are difficult to define, let alone enumerate, and furthermore there is a distinctly 
subjective aspect to the notion of culture. Is not one‘s culture what one believes it to be? However 
there is the external ascription of culture to people, for example beliefs about people‘s ways based on 
their religion or language. Furthermore, the notion that culture is to be protected, and that it is therefore 
exempt from outside interference is a powerful one, and one which is sometimes mobilised to defend 
certain practices that are thought to discriminate against members of a group, or others who are not 
members of the group, in the name of ―tradition.‖ These claims have to be carefully weighed, as the 
rights of communities in this regard do not entail the waiving of the rights of others – to put it another 
way, no right amounts to a right to do wrong. However, outside of the world of abstract principles, 
things are not so simple, as it is precisely in the course of everyday moral and political life that conflicts 
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between people arise, and many of those conflicts entail claims of rights. How does one resolve such 
claims when they constitute a conflict between the rights of a community and those of an individual? 
Should the one outweigh the other?  
 
This project has attempted not to be prescriptive about defining culture but rather to treat it in this 
subjective manner. However some reflection on what rights are derived from claims of culture is 
necessary, as the legislation assumes that the content of culture and tradition is something that can be 
agreed on in particular communities. See section 1.2 below.  
 
 

1.1.4 Culture and Human Rights: South African and International Law 
 
The rights of peoples or communities in respect of the exercise of their culture (or ethnicity as it is more 
commonly referred to in international law),17 religion and language are sometimes seen to constitute a 
―neglected and forgotten category of human rights … they are treated as the ‗poor relatives‘ of other 
human rights.‖ (Symonides, 2000: 175). Indeed, while cultural rights are enumerated with Economic 
and Social Rights in the 1966 Covenant on Economic, Social and Cultural Rights (see Appendix 1), 
they are quite frequently referred to either only cursorily, or not at all when the rights in that covenant, 
and other related instruments, are under scrutiny. 
 
The notion of the collective rights of cultural, religious and linguistic communities is a frequently 
contested one, because of the varying resonance that it has in different parts of the world. But it is not 
a category of human rights that is only applicable to a limited number of countries in the developing 
world, with minority or indigenous communities, as is sometimes supposed. Indeed, as Bryan Barry 
notes, with the possible exception of Iceland, to some extent ―all countries are ethnically mixed‖ (Barry, 
2001: 78). So this category of human rights is as universally relevant as any other. 
 
South Africa is a paradigm case of diversity, and therefore the relevance of the rights of distinct 
cultural, linguistic and religious communities here is especially pressing. It is axiomatic that the 
assertion of distinct claims of culture, and the possible conflicts of value that these entail, has the 
potential to be divisive. However, it is increasingly being recognised, that, depending on how diversity 
is dealt with in any given state, difference need not translate into division. As Janusz Symonides 
remarks, ―culture and respect for cultural rights have also been recognised as an essential element in 
the resolution of conflicts‖ (Symonides, 2000: 176). 
 
In South Africa we are privileged to enjoy a rich multiculturalism that is both wide and deep. It is wide in 
the sense that the range of diversity of South Africans – in terms of race, culture, religion and language 
– is vast; and deep in the sense that our diversity as South Africans is not a superficial matter, but 
rather many of these elements constitute essential aspects of people‘s identity, and therefore may 
require protection and recognition. It would be impossible to compile an inventory of the cultural, 
religious and linguistic elements that would cover all aspects of every South African‘s idea of what 
these should include. Part of the importance of recognising and respecting people‘s (as individuals and 
as collectives) rights to the various aspects of these is recognising their freedom to decide, and debate, 
what the elements of their culture, religion, and languages are. What constitutes them? Which 
elements are essential and static, and which are fluid and subject to change over time? No attempt is 
made here to embark on such an exercise, as it is taken as given that the existence of a diversity of 
languages, cultures and religions in South Africa is sufficiently well known for these not to need to be 
inventoried.  

 

The recognition of the breadth and depth of this diversity, as well as the need to safeguard it, are 
woven into the fabric of South Africa‘s human rights dispensation. The main features of the law 
protecting these rights are outlined here. These are backed up by a number of international 

                                            
17

 In most of the literature, and the international instruments that deal with the topic of these rights, ―culture‖ is used as an 
umbrella term, covering communal or group rights of ethnicity, religion and language (see Symonides, 2000). However, there 
appears to be no discernable material difference between the use of this as an umbrella term, or as an interchangeable one 
with ethnicity, as culture is broad enough to encompass both meanings. As far as possible, the convention of using culture as 
an umbrella term will be followed here, with ―ethnicity‖, ―religion‖ and ―language‖ being used to denote more specific rights. 
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instruments, some of which have been received into South African law, which are also briefly outlined 
in the appendix to this report. 

 
The Constitution of the Republic of South Africa, 1996, is frequently hailed as one of the most 
progressive and comprehensive in the world, especially in respect of the human rights that it enshrines 
in the Bill of Rights in Chapter 2. The most important of these for the purposes of the rights of cultural, 
linguistic and religious communities are sections 9, 30 and 31.  
 
Section 9 of the Constitution contains the equality clause, which guarantees the right to be treated 
equally before the law, and prohibits discrimination on the grounds of, inter alia, ―ethnic or social origin 
… religion, conscience, belief, culture, [or] language.‖ Section 30 guarantees the (individual) right to 
use of the language of one‘s choice and to participate in the cultural life of one‘s choice, in so far as 
these are consistent with the other provisions of the Bill of Rights.  
 
The rights of ―Cultural, Linguistic and Religious Communities‖ (collectively) are enshrined in section 31. 
There are two distinct rights recognised by this section: The first is the right of communities to actively 
enjoy, practice, and use their culture, religion, or language – this is what is termed a negative right, as 
it consists in the duty of non-interference on the part of others, both the state and other people. The 
second right is that to ―form, join and maintain cultural, religious and linguistic associations and other 
organs of civil society‖ and again this is a negative right, as it requires the duty of non-interference on 
the part of others. Section 31(2) stipulates that both of these rights are subject to the other provisions 
of the Bill of Rights, which precludes communities from collectively exercising their right in a way that 
interferes with the rights of others, either individuals or collectives. The problem of conflicts of rights 
was referred to above, but it is important to note that this limitation on communal rights of cultural, 
linguistic and religious communities implies that the rights of individuals will often outweigh those of 
communities when they come into conflict. However this is a normative point, and in practice it is less 
clear that individuals are able to articulate their rights in this way. 
 
Section 235 of the Constitution refers to self-determination in its national sense, but also makes 
provision for the recognition of the right of self-determination of linguistic and cultural communities 
within South Africa. This right is subject to limitations, for example such communities do not have the 
right to secede, nor to violate the laws of the country. 
 
In addition to the domestically enacted legislation, South Africa also has a number of obligations under 
international law pertaining to the rights of cultural, religious and linguistic communities. These are 
outlined in Appendix 1. An analysis of the legislation under consideration here is offered in the next 
section.  
 
 

1.2 Legal Analysis: The Provincial Responses to the TLGFA 
 

1.2.1. Background 
 
The TLGFA endeavours to set out a national framework of norms and standards for the role of 
traditional leaders in a democratic South Africa. The Act does this by requiring that the institution 
conforms to Constitutional principles of democracy and gender equality. Chapter 3 of the TLGFA 
recognises hierarchical traditional authorities‘ positions18 (kings/queens, senior traditional leaders, 
headmen/women, regents, acting and deputy leaders), giving royal families the power to identify a 
traditional leader and premiers the power to identify the people qualified in terms of customary law to 
succeed to the traditional leadership positions.19 The Act deals with the roles of traditional leaders 

                                            
18

 Section 8 op cit. 
19

 Section 9 (for Kings and Queens), s 11 for the senior traditional leaders, headmen or headwomen, s 13 for Regents, s 14 
for acting traditional leaders and s 15 for deputy traditional leaders. If the leader identified occupies a king or queen‘s position, 
the President of the country should be informed together with the premier of the province. These in turn facilitate for the 
issuing of a certificate of recognition of the chosen person (s 9(2)(b), followed by a notice in government gazette recognizing 
the chosen traditional leader (9(2)(a). 



 12 

including the referral of Bills on customary law and issues on traditional leaders in the different 
provinces.20 
 
Traditional leaders previously (under the Interim Constitution, Act 200 0f 1993) had powers to comment 
on Bills pertaining to customary law and the institution before these could be passed by Parliament.21 
This power was revoked in the final Constitution due in part to certain structures that had to be put in 
place to facilitate the discharge of this duty by traditional authorities. For example, all provincial houses 
of traditional authorities had to be in place so that the Bills could be referred to them. However, some 
houses had not been established when the national legislature wanted to refer customary law Bills for 
comment by the traditional leaders‘ houses. The TLGFA further provides for the recognition22 of the 
communities to be governed by traditional leaders and establishes traditional councils23 and their 
support24 and functions25 in Chapter 2.  The Act also encourages partnership between traditional and 
municipal authorities and briefly outlines their relationship,26 supplementing the divisions of powers 
outlined in the Municipal Structures Act 117 of 1998 and the CLRA. 
  
The 1999 White Paper on Traditional Leadership and Institutions by the Department of Local 
Government and Traditional Leaders Affairs successfully detailed the problems of gender 
discrimination but failed to suggest solutions. The TLGFA goes a step further.  It uses gender-neutral 
language,27 and suggests that communities other than the Balobedu (community of the Rain Queen in 
Limpopo) could identify women as traditional leaders since there is a caveat that the appointment 
should be in accordance with customary law. Custom, in other words, need not be patriarchal. 
Identifying a woman successor to the traditional leaders, although difficult and challengeable, is made 
possible by the TLGFA. However, as is noted below, this caveat could also be interpreted in a different 
way; this is to say that in so far as it is not traditional for women to succeed to these positions, and as 
the Act does not contain provisions as to how they may do so, it may in effect be replicating the 
existing gender bias in the institution of traditional leadership. 
 
This dilemma and the ambiguity in the TLGFA that it reflects is highlighted by the 2004 case of Sidwell 
Nwamitwa and Others v Tinyiko Lwasdhamuni Phillia Nwamitwa Shulubana and Others (No25411/02 
decided in the Transvaal Provincial Division / Pretoria High Court).28 Likhapha Mbatha remarks that 
this case  

show[s] that families of traditional leaders have a long way to go before they can fully support the 
idea of allowing a woman to succeed as a traditional leader. Women members of the families of 
traditional leaders appointed to leadership positions in accordance with the Constitution are 
challenged by those who would have succeeded to leadership in accordance with the rules of 
primogeniture on the basis that their appointments are contrary to custom and traditions (Mbatha, 
2005: 1). 

 
Nevertheless, section 2(3) of the Traditional Leadership and Governance Framework Amendment Act 
41 of 2003, if construed positively, is capable of improving the content of the applicable customary law 
to include appointment of women into positions of power in traditional leadership institutions.29 This 
provision allows provincial legislatures to enact laws in the provinces, which could align the objective of 

                                            
20

 Section 18(1) (a), (b) – (2) op cit. 
21

 See the Interim Constitution Act 200 of 1993. 
22

 Section 2 Act 41, 2003. 
23

 Section 3 op cit. 
24

 Section 6 empowers both the national and provincial governments to adopt laws and policies necessary to enhance the 
capacity of traditional councils.  
25

 Section 4 op cit  
26

 Section 5 requires that a partnership be established between a municipality and a traditional council based on mutual 
respect between parties and guided by the principles of co-operative governance. See also the Municipal Systems Act 32 of 
2000 with regard to service delivery agreements between municipalities and traditional councils.  
27

 Section 9(1)(a) requires the royal family to identity a person who qualifies to be a king or queen in accordance with 
customary law. 
28

 The Court in this case held that the appointment of the woman traditional leader was valid, and dismissed the application to 
have her position revoked. 
29

 ‗‖ traditional community must transform and adapt customary law and customs relevant to the application of this Act so as to 
comply with the relevant principles contained in the Bill of Rights in the Constitution. in particular by – (a) preventing unfair 
discrimination; (b) promoting equality; and (c) seeking to progressively advance gender representation in the succession to 
traditional leadership.‖  
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transforming the institution of traditional leadership with those constitutional imperatives of equality. 
Simultaneously, it may restore the integrity of the institution. Recommending that the institution of 
traditional leadership be transformed in line with customary law and practices (Preamble to the TLGFA) 
should not be a surprise if one understands that the content of the applicable customary law in 
democratic South Africa should differ from the content of the applicable customary law during apartheid 
and the colonial era.  
 
With this framework in mind, six provinces - KwaZulu-Natal, Eastern Cape, Limpopo, North West, Free 
State and Mpumalanga - were to have enacted the provincial TLGAs by the end of 2005. The Acts are 
expected to ―give teeth‖ to the national TLGFA, as the provincial Acts are the vehicle by which the 
national Act will be implemented. 
 
 

1.2.2 Municipalities and Traditional Communities  
 
The intention of a three tier system of government, the national, provincial and local government, is to 
make South Africa one country with basic services for all regardless of location. To achieve this goal, 
the Municipal Structures Act 117 of 1998 established municipalities throughout South Africa, including 
areas where there are traditional authorities. This Act eroded the developmental powers of traditional 
authorities and gave them to elected councillors. This has created tension between traditional 
authorities and local government officials in that, traditional leaders felt threatened by democracy. In a 
situation where their authority is not concretely defined, their dissatisfaction may also be a threat to the 
democratic institution.  
 
On the other hand, the historical demarcation of provincial boundaries tended to divide traditional 
communities according to the 2003 White Paper on Traditional Leadership and Governance. This is 
cause for concern in a situation where a traditional authority finds himself in a different area from the 
one inhabited by the community he regards himself as leading. The White Paper on Traditional 
Leadership and Governance describes a situation where there are communities without traditional 
authorities and traditional leaders without communities in circumstances where the two used to 
coincide. The TLGFA and the CLRA were expected to deal with some of these problems by carving 
space for traditional authorities and traditional communities based on the choice of the latter. This 
came after traditional leaders threatened to influence the communities they live with to boycott local 
government elections of in support of their involvement in local governance (see section 1.1.1 above).  
 
The preamble to the TLGFA recommends the enactment of legislation enhancing the existence of 
traditional leadership and institutions provided that these institutions strive to promote constitutional 
provisions on among other things, freedom, human dignity and the achievement of equality; nation 
building, harmony and peace amongst people by working harmoniously with other spheres of 
governance while at the same time striving to enhance tradition and culture.30 Five provinces with 
Provincial Houses of Traditional Leaders have draft Bills dealing with the powers of traditional leaders. 
The North West Province has passed its Bill into an Act.31 The provincial Bills address issues on 
traditional communities and their recognition, and they stipulate different periods within which the 
premier can decide to recognise a community as traditional or not.32  Some provinces require the 
premier to refer the applications to the provincial house of traditional leaders which in turn is expected 
to forward a copy of the application to the relevant houses of traditional leaders at local level based on 
interest in the matter. The table below captures the differences. The Bills recommend the 
strengthening of traditional councils and altering their composition. They give the powers to appoint a 
traditional authority if there is a vacancy to the royal family. The Bills specifically mention that women 
may be appointed successors to the position of a traditional leader but complicate the whole process 
by inserting a caveat that this should be done in accordance with customary law, which is a problem as 
noted above. The Bills are consistent with regard to some of the information required from the 
community applying. Namely - that a community is lead by a traditional leader [s 2(1)(a)] and observes 

                                            
30

 Preamble to Act 41 of 2003. 
31

 North West Traditional Leadership and Governance Act, 2005 
32

 In accordance with section 3(2) of the Limpopo draft Bill, s 3(1) of the North West (NW) Draft Bill, s 5(2) of the Eastern 
Cape (EC) Draft Bill, s 2(1) of the KZN Draft Bill and s 3(2) of the FS Draft Bill.   
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a system of customary law [s 2(1)(b) of the TLGFA].33  But the details required from the community 
applying differ from province to province.34 
 
This section looks at the intersection between the Municipal Structures Act, the TLGFA, CLRA and the 
provincial TLGFAs to understand the role and powers of traditional authorities at local government 
level. Like the enabling (national) Act, the provincial Bills provide for the recognition of traditional 
communities, withdrawal of recognition as a traditional community, recognition of traditional authorities 
and their removal, establishment of traditional councils, length of service in the councils, gender 
representation and powers of traditional leaders.  
 

1.2.3 Recognition of Traditional Communities35 
 
Communities in South Africa are required to be given an option on how they are recognised in terms of 
the TLGFA and the provincial Bills. The White Paper on Traditional Leadership and Structures showed 
that there were in South Africa communities in the rural areas without traditional leadership36 while at 
the same time there were traditional leaders without communities.37 The Bills allow communities in 
different provinces with rural communities to choose their form of recognition. For registered 
recognition communities are to apply to the Premier, who has the authority to grant or deny recognition 
of a traditional community. 38 All provinces invite applications from interested communities stipulating 
the size of the community, the name of the community, its leaders and their seniority (e.g. senior 
traditional leader, headman/woman leading on behalf of the principal traditional leader, etc.).39 
 
The TLGFA requires all Premiers to consult with the Provincial House of Traditional Leaders and the 
community itself on whether or not to recognise that community as a traditional community.40 Some 
provinces additionally require the Premier to consult the relevant local house of traditional leaders, the 
monarch (if relevant), the senior traditional leader, and any other traditional leaders or communities 
with an interest in the recognition decision.  These requirements are summarised in Table 1. 
 
Table 1. Consultation requirements for traditional community recognition.41 
 
Province Prov. 

House 
Community Local 

House 
King/Queen Relevant 

Chief 
Others 

E. Cape X X  X   
Free State X X  X X  
KZN X X  X X  
Limpopo X    Ω X X  X 
North West X X X   X 
Mpumalanga X X X   ∆  X 

Ω Although the Limpopo Draft Bill does not require consultation with the community itself, this 
consultation is required by the TLGFA.  See Section 2(2)(a) of the TGLFA 41 of 2003. 
∆ The Mpumalanga Bill requires a referendum 

                                            
33

 Section 3(3) of the Limpopo draft Bill allows the premier a period of 3 months within which to decide whether to accord 
recognition or not. Once decided the premier has to publish such decision within 30 days s 3(4) of the Limpopo draft Bill. The 
Free State (FS) Draft Bill stipulates 3 months within which a decision to recognise or not should be reached and 
communicated to the community [S3(5) of the Draft Bill)]. The KwaZulu Natal (KZN) gives the premier a period of 3 months (s 
2(5) of the Draft Bill)). Eastern Cape (EC) Draft Bill allows the premier to stipulate the period (s 5(2)(b) refers to a prescribed 
period))  and North West prescribes 12 months. 
34

 The Limpopo Draft Bill requires for example, the description of the community s 3(2)(a), the name of the community s 
3(2)(c), the name of the senior traditional leader (S 3(2)(d), the names of the persons regarded as the community‘s leaders (s 
3(2)(e), the envisaged number of councillors (s 3(2)(f) and the description of the area where the community resides (s 3(2)(g).  
35

 All the Bills deal with recognition of traditional communities in section 2 since section 1 is the definition section.  
36

 This is mainly in the North West. 
37

 This was the position in the Free State. 
38

 Section 2(2) of KZN Draft Bill, section 5 of Eastern Cape Draft Bill, Section 3 of Limpopo Draft Bill, section 5 of the Free 
State Draft Bill and section 3 of the North West Draft Bill.   
39

 See Section 3(3) of Free State Draft Bill; Section 2(3) of KZN Draft Bill; and Section 3(1) of Limpopo Draft Bill. 
40

 Section 5(2)(a) of Eastern Cape Draft Bill; Section 3(5)(a) of Free State Draft Bill; Section 2(5)(a) of KZN Draft Bill; Section 
3(3) of Limpopo Draft Bill; Section 3(2) of North West Draft Bill.  See also Section 2(2)(a) of TGLFA. 
41

 See Section 2(2)(a) of the TGLFA; Section 5(2)(a) of the Eastern Cape Draft Bill; Section 3(5)(a) of the Free State Draft Bill; 
Section 2(5)(a) of the KZN Draft Bill; and Section  3(3) of the Limpopo Draft Bill. 
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In addition to these requirements, the KwaZulu-Natal Draft Bill also authorises, but does not require, 
consultation with the relevant MEC,42 and the Eastern Cape would require notice to the general public 
followed by a public comment period.43  Limpopo further grants the applying community an extra 
opportunity to defend their application in the event of a denial.44  Despite all these extra requirements, 
authority ultimately rests with the Premier in every case.   
 
The CLRA, defines a ―community‖ as ―a group of persons whose rights to land are derived from shared 
rules determining access to land held in common by such group.‖45  Presumably some of these 
communities would be coterminous with traditional communities recognised under the TLGFA and its 
daughter bills, while perhaps others would contain only part of one or more traditional communities.  
Nothing in either bill prescribes that these be identical, and the registration and recognition processes 
are separate.  Nonetheless, as discussed at more length below, traditional councils do have special 
responsibilities and authorities under the CLRA.  Possible syntheses and conflicts between these two 
Acts in practice is thus a topic in need of further discussion. 
 

1.2.3.1  Withdrawal of recognition 
 
All provinces except Limpopo provide for the withdrawal of recognition upon community request.46  
These requests could include the review of pre-1994 community boundaries or the consensual merger 
of two or more traditional communities.47  No province authorises the withdrawal of recognition without 
the community‘s consent.  Consultation with the Provincial House of Traditional Leaders and any 
affected community is required by the TGLFA before any withdrawal of recognition.48 
 

1.2.4 Traditional Councils 
 
As required by TLGFA, all provinces provide for the establishment of traditional councils upon the 
recognition of a traditional community.49  In some cases, such as the Eastern Cape,50 these councils 
will be formed out of previously existing tribal authorities.  In all provinces, except Eastern Cape, the 
Premier determines the number of members of each council;51 the Eastern Cape Draft Bill does not 
stipulate how this determination is made.52  The Free State, KwaZulu-Natal, and North West provinces 
would require the number to be set by a prescribed formula,53 while Limpopo would simply require the 
number to be set ―with due regard to the needs of the traditional community concerned.‖ 54 
 
The North West Traditional Leadership Framework Act 2 2005 allows a community to apply to the 
premier for recognition as a traditional community55 provided such a community is subject to a system 
of traditional leadership and observes customary law.56 The premier in turn should, within a 12-month 
period, from the date of application for recognition decide whether to recognise the community or not. If 
the premier decides to recognise a community he/she publishes such a decision in a government 

                                            
42

 Section 2(4)(a) of KZN Draft Bill. 
43

 Section 5(2)(a) of Eastern Cape Draft Bill. 
44

 Section 3(5) of the Limpopo Draft Bill. 
45

 Communal Land Rights Act, 10 of 2004 (hereinafter CLRA), section 1. 
46

 Again, this provision is contained in the TLGFA despite its absence from the Limpopo Draft Bill.  See Section 7(1) of Act 41, 
2003.  See also Section 13(1) of the Eastern Cape Draft Bill; Section 5(1) of the Free State Draft Bill; Section 4(1) of the KZN 
Draft Bill; and Section 4(1) of the North West Draft Bill. 
47

 Section 13(1)(b) – (c) of Eastern Cape Draft Bill; Sections 5(1)(b) – (c) and 5(2)(b) of Free State Draft Bill; Sections 4(1)(b) 
– (c) and 4(2)(b)(i) – (ii) of KZN Draft Bill; and Section 4(2)(a) – (b) of North West Draft Bill.  See also Section 7(1)(b) – (c) of 
TLGFA 41 of 2003. 
48

 Section 7(2)(b)(ii) of TLGFA 41 of 2003.  See also Section 5(3) of Free State Draft Bill; Section 4(3) of KZN Draft Bill; and 
Section 4(17)(2) of North West Draft Bill. 
49

 Section 3(1) of TLGFA 41 of 2003; Section 6(1) of Eastern Cape Draft Bill; Section 7(1) of Free State Draft Bill; Section 6(1) 
of KZN Draft Bill; Section 4(2) of Limpopo Draft Bill; and Section 6(1) of North West Draft Bill. 
50

 See Section 4 of Eastern Cape Draft Bill. 
51

 Section 6 of Free State Draft Bill; Section 5 of KZN Draft Bill; Section 4(1) of Limpopo Draft Bill; and Section 6(2)(a) of North 
West Draft Bill. 
52

 See Section 6(2)(a) of Eastern Cape Draft Bill. 
53

 Section 6 of Free State Draft Bill; Section 5 of KZN Draft Bill; and Section 6(2)(a) of North West Draft Bill. 
54

 Section 4(1) of Limpopo Draft Bill. 
55

 Section 3(1) of the North West Traditional Leadership and Governance Framework Act 2 of 2005. 
56

 Section 3(1)(b) op cit. 
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gazette. Such recognition may be withdrawn on the request of the community, or if the premier in 
consultation of the house of traditional leaders reviews the position of the community and finds that the 
communities were merged with a community of one traditional leader.  
 
The Act establishes a traditional council for a traditional community recognised in terms of section 3 of 
the Act.57 The premier, bearing in mind the population in the area, determines the number of council 
members.58 The composition of the traditional council according to the Act has to reserve a third of the 
membership for women.59 The Bill had made this conditional on the availability and willingness of 
women. This is an improvement to the earlier proposal of 25 percent; yet it may do quite the opposite 
since those implementing these conditions may claim the unavailability or unwillingness of women to 
participate and therefore default on the one-third reservation. The Act makes the senior traditional 
leader the chairperson of the traditional council. This is problematic because senior traditional leaders 
at the time of enacting the Act are all men. How long will it take a woman to be the chairperson of a 
traditional council? See section 1.2.4.2 below. 
 

1.2.4.1  Composition 
 
The TLGFA requires that at least 40% of the members of a traditional council be elected,60 a provision 
echoed in all the provincial draft bills with the exception of North West,61 where the power to appoint 
traditional councillors resides with the premier.62 The Eastern Cape, Free State, and Limpopo bills 
could be interpreted as requiring an exact 60/40 split,63 whereas KwaZulu-Natal explicitly authorizes 
the possibility of appointing fewer than 60% of the council members.64  In all provinces the relevant 
senior traditional leader has the power of appointment.65  Eastern Cape, Free State, and KwaZulu-
Natal require these appointments to be made ―in terms of that community‘s customs,‖66 although no 
province stipulates who has the authority to determine what the communities‘ customs are.  Indeed, 
the TLGFA requires traditional communities to attempt internal resolution of disputes over customary 
law and customs.67  This ambiguity presents important challenges and opportunities for historically 
excluded groups seeking access to traditional council and leadership positions, as will be discussed 
below. 
 
The Free State and KwaZulu-Natal Bills require that the elected members be chosen at a community 
meeting and that this election occurs after the announcement of the appointed members.68  Eastern 
Cape and Limpopo do not stipulate how the election of members will occur.  Limpopo does require, 
however, that ―the elected members of the traditional council must as far as possible be sufficiently 
representative of the wards of the traditional community concerned.‖69 
 

1.2.4.2  Gender Representation 
 
All provinces reiterate the TLGFA requirement that at least a third of a council‘s members be women;70 
however, similar to the TLGFA, they permit the Premier to establish a lower threshold if insufficient 

                                            
57

 Section 6(1) op cit. 
58

 Section 6(2) op cit. 
59

 Section 6(2)(c) op cit. 
60

 Section 3(2)(c)(i) of TLGFA 41 of 2003. 
61

 Section 6(c)(ii) of Eastern Cape Draft Bill; Section 7(2)(c) – (d) of Free State Draft Bill; Section 6(2)(a) and (e) of KZN Draft 
Bill; Section 4(5) of Limpopo Draft Bill. 
62

 While the premier is required to exercise this power within the parameters of the TLGFA, which requires the 40% quota for 
elected members, the North West Bill allows the premier to determine the number of members, taking into account the size of 
the community. This number may not exceed 30. 
63

 Section 6(c)(ii) of Eastern Cape Draft Bill; Section 7(2)(c) – (d) of Free State Draft Bill; Section 4(5) of Limpopo Draft Bill. 
64

 Section 6(2)(a) of KZN Draft Bill. 
65

 Section 6(2)(c)(i) of Eastern Cape Draft Bill; Section 7(2)(a) of  Free State Draft Bill; Section 6(2)(a) of KZN Draft Bill.  
NORTH WEST AND LIMPOPO CITES 
66

 Section 6(2)(c)(i) of Eastern Cape Draft Bill; Section 7(2)(a) of  Free State Draft Bill; Section 6(2)(a) of KZN Draft Bill.   
67

 Section 21(1)(a) of TLGFA 41 of 2003. 
68

 Sections 7(2)(a) and (c) – (d) of Free State Draft Bill; Sections 6(2)(c) – (e) of KZN Draft Bill. 
69

 Section 4(4) of Limpopo Draft Bill. 
70

 Section 3(b) of the TGLFA 41 of 2003; Section 6(b) of Eastern Cape Draft Bill; Section 7(2)(b) of Free State Draft Bill; 
Section 6(2)(b) of KZN Draft Bill; Section 4(6) of Limpopo Draft Bill; Section 6(2)(c) of North West Draft Bill. 
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women are available to participate.71  The Eastern Cape, Free State, and KwaZulu-Natal require the 
community to prove insufficiency,72 whereas Limpopo requires only certification by the senior traditional 
leader.73  Limpopo does require, however, that the lower threshold must be set before elections are 
completed;74 no other province so stipulates.  In all cases ultimate authority for setting a lower 
threshold resides with the Premier, although Free State and KwaZulu-Natal would require a review of 
the lower threshold every five years.75 
 
This loophole was added upon the request of the Congress of Traditional Leaders of South Africa 
(CONTRALESA), who contended in their submission on the draft bill that in many locations women did 
not wish to serve as traditional leaders or members of traditional councils. The Gender Research 
Project‘s field research in North West, the Free State and Limpopo, although preliminary, suggests 
otherwise.  This research consisted of interviews with female members of traditional authorities‘ 
families at the time the TLGFA was being considered.  Women in all three provinces consistently 
reported that they would be interested in assuming traditional leadership positions.  Some were 
surprised to hear of the CONTRALESA submission, contending that the men in their family did not 
consult them on this matter.  Different women reported openness to the idea of both a widowed royal 
wife and an elder daughter assuming leadership positions upon the leader‘s death.  In particular, 
mothers in families where the first house contained only daughters were keen to see leadership 
positions devolve upon their daughters rather than sons from second houses.  One Free State woman 
even referenced the British royal family as an example of the appropriateness of female royal 
leadership.76 
 
If women are interested in assuming positions of traditional leadership, it can be assumed that there is 
also likely to be significant interest in membership on traditional councils as well.  What is more, 
because of migrant labour, many traditional communities are in fact majority female.  Women are thus 
disproportionately available and, it could be argued, rooted in their communities in the manner that 
would make for successful leaders and council members.  In CALS‘s view this loophole was thus 
unnecessary.  As it is now law, however, premiers and courts should be urged, should it reach them 
through litigation, to insist on a high standard of proof before certifying any lower threshold for female 
participation in traditional councils.  If the constitutional and statutory mandate of gender equality can 
be too easily evaded then it will be ineffectual.   
 
Preliminary research, although this cannot be generalised, taken together with the constitutional 
requirement of gender equity and the plain wording of the TLGFA and underlying bills create a strong 
case for presuming availability of women unless proven otherwise.  Moreover, the proof offered should 
be independently verifiable and methodologically rigorous. The mere ―certification‖ by the traditional 
leader that insufficient women are available should not suffice, nor should data reported by the 
traditional leader himself purporting to represent the views of women.  As shown in the case of the 
CONTRALESA submission, sometimes, traditional leaders do not even consult women before claiming 
to represent their views.  Premiers and courts should thus be highly suspicious of such claims. The 
case of Shulubana referred to in section 1.2.1 above supports the contention that it is far from being 
the case that women are not willing to participate in traditional leadership structures, but rather that 
resistance to their doing so from existing traditional leaders and their families may put pressure on 
them not to make themselves available. 
 

 

                                            
71

 Section 3(d) of the TGLFA 41 of 2003; Section 6(d) of Eastern Cape Draft Bill; Section 7(5)(a) of Free State Draft Bill; 
Section 6(7) of KZN Draft Bill; and Section 4(6)(a)(i) of Limpopo Draft Bill.  This loophole is not reiterated in the North West 
Draft Bill; however, as part of the TGLFA, it still governs.  Ambiguities about particulars such as standard of proof, however, 
remain due to its absence in the provincial bill. 
72

 Section 6(d) of Eastern Cape Draft Bill; Section 7(3)(b) of Free State Draft Bill; and Section 6(4) of KZN Draft Bill. 
73

 Section 4(6)(a)(i) of the Limpopo Draft Bill.  One could argue that this lower standard is unconstitutional, as it would 
effectively permit constitutionally impermissible gender discrimination.  A similar argument could be made to require a proof 
standard in the case of North West, despite the draft bill‘s silence on that point. 
74

 Section 4(6)(b) – (d) of Limpopo Draft Bill. 
75

 Section 7(5)(c)(i) of Free State Draft Bill; Section 6(9) of KZN Draft Bill. 
76

 This reference emerged from a CALS study which aimed to speak with women traditional leaders with a view to assessing 
their view on this matter, as CALS were preparing to comment on the Draft Bill of the TLGFA in response to the submission 
that sufficient women may in some instances be unavailable. 
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1.2.4.3  Vacancies and removal 

 
In all provinces, vacancies on the traditional council occur upon a member‘s written resignation, death, 
or in the case of elected members, term expiration.77  The Eastern Cape bill further stipulates that a 
member vacates his or her seat if he or she ceases to be a South African citizen.78  All provinces 
require vacancies to be filled within a stipulated time ranging from fourteen days in Limpopo79 through 
6 weeks in Free State80 and (in some cases) KwaZulu-Natal81 to 90 days in Eastern Cape82 and three 
months in North West.83  In each case the manner typical to appointed or elected members, as the 
case may be, should be used to choose a replacement. 
 
Members may also be removed from office for various reasons in all provinces but the Free State and 
KwaZulu-Natal.84  Grounds for removal are outlined in Table 2.85 
 
 
Table 2. Grounds for removal of traditional council members. 
 
 
Province Extended 

Absence 
Criminal 
Conviction 

Negligence 
in Duties 

Best Interests of 
Community 

E. Cape X    
Limpopo  X X X 
NWP  X   
Mpumalanga  X X X 
 Disgraceful 

Conduct 
Insolvency Incapacity Majority 

Request 

E. Cape  X X  
Limpopo X  X X 
NWP  X   
Mpumalanga X  X * 

* transgression of a customary rule or principle warrants removal from office. 
 
The table reveals no consistent pattern among provinces for removal from office.  In particular, the 
Limpopo bill not only stipulates numerous grounds for removal but some of these, including negligence 
or indolence, disgraceful conduct, and the best interests of the community, are ambiguous and 
therefore open to various interpretations.  In addition, Limpopo provides for a removal upon the request 
of a majority of a council member‘s ward residents, the only provision granting removal authority to 
anyone other than the Premier or royal family.   
 

1.2.4.4  Functions and Responsibilities 
 
The TGLFA grants traditional councils several functions, including: 
  Administering customary and traditional affairs, including customary law;  Supporting traditional leaders; 

                                            
77

 Section 8(1) of Eastern Cape Draft Bill; section 7(6)(b) of Free State Draft Bill; Section 6(10) of KZN Draft Bill; Section 6(1) 
of Limpopo Draft Bill; Section 8(1) of North West Draft Bill. 
78

 Section 8(1)(b) of Eastern Cape Draft Bill. 
79

 Section 6(3) of Limpopo Draft Bill. 
80

 Section 7(6)(a)(i) of Free State Draft Bill. 
81

 Section 6(11) of KZN Draft Bill. 
82

 Section 8(2)(b) of Eastern Cape Draft Bill. 
83

 Section 8(2) of North West Draft Bill. 
84

 See Sections 6 of the Free State and the KZN Draft Bills, respectively, regarding vacancies and Section 29 of the Free 
State and Section 35 of the KZN Draft Bills for penalties for violating the code of conduct.  These penalties include suspension 
of salary but not removal from council membership.  
85

 See Section 8(1)(c) – (d) of Eastern Cape Draft Bill; Section 13 of Limpopo Draft Bill; and Section 7 of North West Draft Bill. 
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 Identifying community needs to municipalities;  Contributing to development plans and programs of municipal, provincial, and national 
government;  Recommending development and service delivery interventions to government;  Promoting ideals of co-operative governance and sustainable development;  Promoting indigenous knowledge systems;  Notifying municipality of threatening hazards and calamities;  Helping with disaster management; and  Co-operating with other traditional councils.86 

 
Most provinces simply reiterate these functions in their respective draft bills.87  Notably, the North West 
bill does specify that councils‘ participation in local policy development in that province will take place 
―through public hearings and active participation in local structures.‖88 In addition to these functions 
outlined above, the Eastern Cape requires councils to monitor school buildings, community halls, 
hospitals, clinics, and fencing, and to assist the SAPS with crime prevention.89  North West requires its 
traditional councils to promote the interests and well-being of community members and to administer 
community finances.90  The Free State‘s and KwaZulu-Natal‘s traditional councils must uphold 
traditional African values, reject tribalism, and promote peace, stability, and social cohesiveness 
among their community members.91 
 
Limpopo does not mention the functions of traditional councils at all, although it does empower 
councils to ―make rules and order in connection with the conduct of its business and proceedings,‖ 
including to establish committees.92  This includes the constitution of a required Executive Committee 
chaired by the senior traditional leader and composed of four other members who are themselves 
appointed by the senior traditional leader.93 
 
In many cases, what is specifically expected of traditional councils is unclear, as are the mechanisms 
of enforcement.  Are Eastern Cape councils expected to help investigate and prosecute crimes, for 
example, or merely to be an extra set of eyes on the ground?  Presumably removal of members from 
the council on such grounds as negligence would be one way to ensure performance of its functions 
(as outlined above in Table 2), however, few provinces authorize removal on such grounds.  
 

1.2.4.5  Intergovernmental Relations 
 
The TGLFA requires the ―national…and provincial governments to promote partnerships between 
municipalities and traditional councils…based on mutual respect…and…guided by and based on the 
principles of co-operative governance.‖94 It further requires councils to co-operate with relevant 
municipal ward committees.95  Service delivery agreements between councils and municipalities are 
permitted.96 
 
KwaZulu-Natal and North West do not specify council-municipality relations any further, while Eastern 
Cape repeats the TGLFA language in its bill97 and requires the Department of Traditional Affairs to 
train council members and monitor council activities.98  Free State and Limpopo both outline in greater 

                                            
86

 Section 4 of the TGLFA 41 of 2003. 
87

 Section 9 of Eastern Cape Draft Bill; Section 8 of Free State Draft Bill; Section 7 of KZN Draft Bill; Section 9 of North West 
Draft Bill. 
88

 Section 9 of North West Draft Bill. 
89

 Section 9 of Eastern Cape Draft Bill.   
90

 Section 9 of North West Draft Bill. 
91

 Section 15 of Free State Draft Bill; Section 14 of KZN Draft Bill. 
92

 Section 7(1) of Limpopo Draft Bill. 
93

 Sections 7(2) – (3) of Limpopo Draft Bill. 
94

 Section 5 of the TGLFA 41 of 2003. 
95

 Section 4(3)(a) of the TGLFA 41 of 2003. 
96

 Section 5 of the TGLFA 41 of 2003. It will be a important focus of the research in the next tranche of fieldwork to determine 
whether co-operation in the form of such agreements actually do come into existence. 
97

 Section 15 of Eastern Cape Draft Bill. 
98

 Section 16 of Eastern Cape Draft Bill. 
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detail the procedures for such cooperation in their respective bills.99  They each permit traditional 
councils to propose by-laws to the relevant municipal council in writing, which the municipal council 
must consider at its next meeting100 or in a reasonable time.101  In both cases the municipal council 
must consult the traditional council before rejecting the proposal; Free State requires written reasons to 
accompany this rejection.102 Traditional councils may serve as land administration committees (LACs) 
under the CLRA.103   
 

1.2.4.6  Staff and Funding 
 
Free State and Limpopo would require their respective provincial governments to appoint and fund 
staff for traditional councils,104 whereas such staffing would be authorized but not required in Eastern 
Cape, KwaZulu-Natal, and North West provinces.105  Provincial control over traditional council staff 
would be somewhat larger in Limpopo, where the Premier would both appoint staff and determine their 
functions.106  The Free State bill provides only that the Premier seconds such staff, and stipulates that 
they report to a person designated by the senior traditional leader.107  Nonetheless, Free State does 
provide for provincial disciplinary oversight of unacceptable behaviour by traditional council 
personnel.108 
 
Among the other three provinces, both Eastern Cape and North West would grant traditional councils 
the authority to appoint staff subject to provincial departmental approval, to be paid out of general 
appropriations to the council.109  They both also would permit the Premier to second an official to assist 
the council with administration.110  KwaZulu-Natal, on the other hand, would grant staffing authority to 
the Provincial government and relevant municipal councils.111  As in Free State, these staff would 
report to an official appointed by the senior traditional leader and are subject to disciplinary oversight 
by the provincial government.112 
 

1.2.4.7  Meetings and Procedures 
 
Almost all provinces would require traditional councils to meet at least once a month,113 with the 
exception of Limpopo, which would only require quarterly meetings.114  All these meetings are held at a 
time and place determined by the senior traditional leader and require proper notice,115 with the 
exception of the Eastern Cape, where meeting times remain under the control of the entire council.116  
KwaZulu-Natal and North West would require that meetings follow customary law and customs.117  
North West would permit the Premier, MECs, and Provincial and national government officers to attend 
any traditional council meeting.118  The Limpopo and North West bills also stipulate quorum 
percentages and related regulations,119 while Eastern Cape would require a majority vote for all council 
decisions.120  The Free State and Limpopo bills authorize special meetings upon the request of any two 
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 Section 10 of Free State Draft Bill; Section 10 of Limpopo Draft Bill. 
100

 Section 10(5) of Free State Draft Bill. 
101

 Section 10(3) of Limpopo Draft Bill. 
102

 Section 10(6) of Free State Draft Bill. 
103

 Section 21(2) of CLRA. 
104

 Section 12(1) of Free State Draft Bill; Sections 11(1) and (3) of Limpopo Draft Bill. 
105

 Sections 12(1) – (2) of Eastern Cape Draft Bill; Section 11(1) of KZN Draft Bill; Section 12(2) of North West Draft Bill. 
106

 Section 11(2) of Limpopo Draft Bill.  
107

 Section 12(1) of Free State Draft Bill. 
108

 Section 12(2) of Free State Draft Bill. 
109

 Section 12(1) of Eastern Cape Draft Bill; Section 12(1) of North West Draft Bill. 
110

 Section 12(3) of Eastern Cape Draft Bill; Section 12(3) of North West Draft Bill.  
111

 Section 11(1) of KZN Draft Bill. 
112

 Sections 11(2) – (3) of KZN Draft Bill. 
113

 Section 10 of Eastern Cape Draft Bill; Section 13 of Free State Draft Bill; Section 12 of KZN Draft Bill;  
Section 11 of North West Draft Bill. 
114

 Section 8 of Limpopo Draft Bill. 
115

 Section 13(2) of Free State Draft Bill; Sections 12(1) – (2) of KZN Draft Bill; Section 8(1) of Limpopo Draft Bill; Section 
11(1) of North West Draft Bill. 
116

 Section 10(1) of Eastern Cape Draft Bill. 
117

 Section 12(3) of KZN Draft Bill; Section 11(4) of North West Draft Bill. 
118

 Section 11(5) of North West Draft Bill 
119

 Sections 8(3) – (4) of Limpopo Draft Bill; Section 11(3) of North West Draft Bill. 
120

 Section 10(2) of Eastern Cape Draft Bill. 
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council members or one-third of all council members, respectively; they are the only provinces that 
would specifically authorize anyone other than the senior traditional leader to call a meeting.121 
 
All provinces would require minutes to be kept of all meetings.122  The Free State, KwaZulu-Natal, and 
Limpopo bills stipulate that these minutes must include, among other usual information, any member‘s 
vote against any council decision upon that member‘s request.123  These three provinces further 
require minutes to be forwarded to their provinces‘ respective premiers within 15 days.124  These 
records supplement the Framework Act‘s requirement that councils keep proper records and financial 
statements.125   
 

1.2.5 Traditional Leadership Positions 
 

1.2.5.1  Monarchs (King/Queen, Isilo, iKumkani/kazi) 
 
Eastern Cape and KwaZulu-Natal recognise the position of monarch, where the bearer is chosen in a 
manner analogous to senior traditional leaders, as outlined below.126  The Premier must advise the 
President when a monarch is chosen.127  KwaZulu-Natal places special responsibilities for cultural, 
ceremonial, and social representation of the province upon the monarch.128 
 

1.2.5.2 Senior traditional leaders (Chief, Kgosi/gadi, Morena, Inkosi,  iNkosi) 
 
In all cases, authority to choose a senior traditional leader is vested in the royal family.129  They are 
required to choose a person who is qualified in terms of customary law to assume the position, and to 
refer that person‘s name and the reasons for his or her selection to the Premier.130  In all provinces 
except North West the Premier must recognise the nominee as senior traditional leader unless an 
objection is raised, as outlined below.131  By requiring the family to choose ―a‖ rather than ―the‖ 
qualified person, the bills appear to contemplate the possibility that more than one candidate might be 
qualified under customary law to assume the position.  This openness could be important in court 
challenges to any selections. 132 
 
All provinces besides North West require the Premier to consider any objections that the royal family‘s 
selection was not conducted according to ―customary law, customs or processes.‖133  No bill stipulates 
who is qualified to raise such objections; they would seem to permit objections even from outside the 
traditional community.  Upon such objections, the Premier may refer the matter to the Provincial House 
for advice or may deny the nomination and ―refer the matter back to the royal family for reconsideration 
and resolution.‖134  The Premier is in all cases required to recognise the nominee if s/he is convinced 
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 Section 13(4) of Free State Draft Bill; Section 8(2) of Limpopo Draft Bill. 
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that reconsideration was executed according to customary law.135  At no point does any bill stipulate 
who are what constitutes the authority on customary law.  In effect this process places final authority 
with the Premier to adjudicate whether or not customary law was followed, unless the point is raised in 
litigation. 
 
In addition, the Eastern Cape allows objections to be raised that the nomination ―was not done in 
accordance with the provisions of this Act.‖136  Because the Act requires the transformation of 
traditional leadership systems to conform to constitutional dictates, especially with respect to gender 
equality, this additional clause could be read as making the objection process available as an avenue 
for alleging and investigating gender discrimination, as well as violations of customary law.   
 
In all other provinces, the objection process is limited only to matters of customary law.  On one 
reading, this limitation effectively consigns gender-based claims to litigation.  Because a gender-based 
claim would seek relief from unconstitutional discrimination, the only avenue available to such a 
woman would be the courts.   But on another reading, women who aspire to traditional leadership 
positions could be able articulate their claim in terms of customary law.  The GRP research cited earlier 
shows that some women in some locations, for example, see it best to keep traditional authority within 
the first house rather than devolving it onto more distantly related males.  Historical and 
anthropological research also shows that pre-colonial traditional leaders frequently reached their 
position through such merits as achievement, good community management, and deep knowledge of 
the community, rather than simple primogeniture.  Women could draw on these traditions to argue that 
the customary law by which leaders must be chosen is one in which gender is irrelevant.  Not only 
would such a customary law be more appropriate for a traditional community living in a modern 
democracy, but it also draws on and adapts longstanding traditional values while freeing them of the 
distortions of the apartheid era. 
 
How would such a claim work in practice however?  Importantly, the objection procedure does not 
specifically provide for the submission of an alternative name, but rather authorizes the premier only to 
consider objections to someone already nominated.  While it is certainly possible, and perhaps even 
likely, that in the course of raising an objection someone might suggest alternative nominees in order 
to bolster his or objection, there is no guarantee that even if the premier accepts the objection the royal 
family will ultimately nominate the suggested alternative.  The system envisioned by the TLGFA and its 
daughter bills, then, might not have enough teeth to ensure that women will actually begin to assume 
traditional leadership positions.  Conversely, this system has the advantage of transforming customary 
law from the inside.  By creating conditions that could lead to royal families themselves nominating 
women for leadership positions, the Framework Act‘s approach could help develop gender-equitable 
traditional leadership systems with more indigenous legitimacy than those achieved through court 
order.  What is more, such nominations would amount to the royal family accepting articulations of 
customary law that value the traditional values mentioned before—merit, achievement, and community 
knowledge.  The revival of these values in customary law would ultimately benefit not only women of 
the first house, but potentially a wide variety of community members, men and women alike, who are 
currently excluded.  Whereas, a court-based gender discrimination case would more likely only open 
up the institution to a small subset of women. 
 
 
The additional Eastern Cape clause could correct this imbalance.137  What is more, it could facilitate 
gender transformation through consensus rather than a court order. However, as the case of 
Shulubana which is cited above shows, there is still considerable resistance in some communities to 
women‘s full succession (rather than just as regents) to positions of traditional leadership, and so this 
consensus may be difficult to reach. 
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1.2.5.3  Deputies, Regents, and Acting Traditional Leaders 

 
All provinces provide for the recognition of regents in the event that a traditional leader is still a 
minor.138  In all cases, minority status is to be determined by customary law, and appointment of a 
regent follows the same procedures as those for a permanent occupant of that position.139  In most 
cases the regent automatically vacates his or her position when the traditional leader reaches majority 
status.140  Acting and deputy traditional leaders may also be recognised in all provinces during 
extended periods when the traditional leader is unable to perform his or her duties, or when a 
successor is in the process of being chosen.141  In some cases periodic review of the appointment of 
temporary leaders is required.142 
 

1.2.5.4 Headmen (Kgosana, Morena wa Motse, Ramotse, Induna, iNkosana, Morenana) 
  
Eastern Cape, Free State, Limpopo, and North West provinces would use the same process for 
choosing headmen as for choosing senior traditional leaders.143  In the first three cases, this includes 
objection procedures.   In KwaZulu-Natal the senior traditional leader chooses headmen subject to the 
unanimous approval of the traditional council.144  The Premier sets the number of headmen in the Free 
State bill.145 
  
Headmen sit as members of the traditional council (presumably making up part of the 60% appointed 
component) in KwaZulu-Natal.  KwaZulu-Natal further stipulates that headman service be voluntary.146 
 
In Free State a Ramotse is chosen somewhat differently from other headmen.  The bill defines a 
Ramotse as elected headman.  His or her selection thus cannot be challenged on any grounds.147 
 

1.2.5.5  Removal of Traditional Leaders 
 
In all provinces the authority to remove a traditional leader resides with the royal family.  Removal is 
permitted, but not required, on the grounds of: 
  Criminal conviction with a prison sentence exceeding 12 months;  Physical or mental incapacity that makes service impossible;  Wrongful appointment or recognition; or  Transgression of a customary rule or principle that warrants removal.148 
 
Limpopo also permits removal of senior traditional leaders for ―persistent negligence or indolence in the 
performance‖ of his or her duties.149  Notably, in KwaZulu-Natal the monarch may be removed for any 
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criminal conviction with a prison sentence, regardless of length.150  KwaZulu-Natal also permits 
removal of a senior traditional leader who fails to sufficiently explain to the relevant Minister any failure 
to comply with national or provincial legislation or with his or her duties under the bill.  It is not clear 
who has the authority to remove him or her under these circumstances.151 
 
Although ultimate authority over removal always resides with the royal family, in Eastern Cape it is 
possible for a more formal investigation procedure to be triggered by any person alleging one or more 
of the above grounds to the Premier.  In such an instance the Premier must refer the matter to the 
royal family for an investigation, decision, and report.152 
 
Free State requires the Premier to consult the Provincial House of Traditional Leaders and the local 
traditional council before any senior traditional leader is removed.153 
 
Whether the removal process is initiated by a citizen or by the royal family, in all instances, the royal 
family must furnish reasons for the leader‘s removal to the Premier.154 
 
 

1.2.6 Concluding Observations 
 
Neither the national TLGFA nor any of the provincial bills stipulate who or what is the authoritative 
source on customary law.  This probably intentional ambiguity presents an important opportunity for 
stakeholders who have been excluded in the recent past to pursue leadership positions.  Research 
shows that in the pre-apartheid era leadership was not based solely on hereditary succession but also 
on merit, by having proven oneself a skilful leader.  Depending on the community, these traditions 
could be revived to open up competition for leadership to a wider circle of men in the royal family, to 
women, and to other members of the community.  Premiers, Provincial Houses of Traditional Leaders, 
and courts should draw on local knowledge to revive older, less rigid notions of customary law in a way 
that will strengthen both customary law and the constitution.  
 
This ambiguity in the content of customary law can lead to positive results. Formal customary law 
without constitutional influence is condemned for its failure to reflect changes on the ground. While 
living customary law is condemned for its fluidity, what is recommended is customary law which 
reflects the experiences of the families of traditional authorities and changes in the institution as a 
result of social and economic factors. For example, there are many families of traditional authorities 
without male children. Many young people, some of whom are members of a traditional authority‘s 
family, die. These families often do not like the throne to leave their houses to the next family member 
in accordance with succession following male lineage. It is therefore the customary law, which is 
inclusive of women as required by the provisions of the Constitution and the TLGFA which should 
influence the decisions of the royal family in deciding succession matters.  
 
A traditional leader will continue to be recognised in accordance with customary law.155 While 
customary law is still not clearly defined, it is clear that it is subject to the Constitution and the TLGFA. 
Since the Constitution applies to all law including customary law, the customary law to be followed 
when recognising a traditional leader should not contradict the provisions of the Constitution, especially 
the provision of gender equality.156 This suggests that if women are the majority members of the 
community, the council should consist of more women than men, exceeding the 30% quota laid down 
by the legislation.  
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The next tranche of the study will therefore have to take these nuances into account in assess whether 
or not the TLGFA is being implemented in a way that recognises the equal right of women to both 
representation and participation in traditional leadership structures. 
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 2. PROVINCIAL REPORTS 
 
It is no co-incidence that the three provinces selected for this study are also the poorest, the most rural, 
and have the highest proportion of women in the population. They are also the provinces where 
traditional leaders continue to play an important role in governance and development. Yet each of the 
three has a specific history, which has resulted in diverse dynamics regarding traditional leadership, 
development and local government.  
 
The reports from each of the three provinces, which follow, give an outline of the current situation 
regarding traditional leadership, government and development in each. The situation regarding the 
implementation of the TLGFA and the CLRA, and the current debates and tensions around local 
government, development, gender and traditional leadership are outlined. 
 
 

2.1 Eastern Cape 
 

2.1.1 Introduction 
 
It is unnecessary to repeat here what is outlined in any policy document relating to the Eastern Cape 
Province: the high levels of poverty and unemployment, high levels of HIV/AIDS and crime, and lack of 
access to basic services in rural areas. Suffice to say that in the rural former homeland areas of the 
Eastern Cape (excluding urban centres of Mdantsane and Mthatha) there is a critical challenge facing 
government: a tiny percentage of the population are engaged in productive activity, either in formal 
employment or in subsistence agriculture. For one example, the IDP for Nkonkobe Municipality states 
that the Nkonkobe municipal economy is able to create jobs for only 3.5% of the economically active 
population (Nkonkobe IDP Review, 2005: 20). There are few viable commercial farms and even fewer 
industries. Employment is thus in the service sector (including the still limited tourism sector, including 
eco-tourism and heritage tourism) or in government service. The majority of the rural population are 
dependent on government grants, supplemented by remittances from urban employment and by 
household-based subsistence activities and local labour or service provision which in few cases 
amounts to entrepreneurial activity. In Nkonkobe municipality, a shocking 93% of the population have a 
monthly income of less than R800 (IDP, 2005: 22). There is a higher proportion of women living in rural 
villages (60% women in Nkonkobe Municipality, for example – IDP, 2005:19), and relatively few people 
who are in the economically-active age bracket; pensioners and children are in the majority, as young 
and middle-aged adults seek work in urban centres.  
 
The villages selected as field sites do not represent the worst extremes of poverty and deprivation; 
they are typical of the rural environment, which characterises the former homelands in the decade after 
liberation. These areas have benefited from government efforts to extend basic services, primarily 
water and electricity; there are primary health care services in the form of clinics, although these are 
under-resourced; roads are extremely poor; and general health is declining due to the prevalence of 
HIV/AIDS. Despite the desperate socio-economic situation in the province, the quality of life in these 
areas is relatively high in terms of environment, space and security. There is nowhere more relevant to 
explore the debate around modernisation versus tradition, as social and economic policy options are 
being adopted which are bound to change the lives of South Africans living in these areas. 
 

2.1.2. ―Homeland‖ Administration and the Role of Traditional Leaders 
 
In the second half of the twentieth century, the apartheid government adopted a similar policy to the 
British colonial administration in the 19th century, with the creation of ―self-governing homelands‖ where 
compliant chiefs were allocated certain powers and privileges. Tribal Authorities (TAs) were 
established in terms of the Bantu Authorities Act (BAA) 68 of 1951. Ntsebeza notes that ―[t]hese 
structures were dominated by traditional authorities and their appointees who were unaccountable and 
undemocratic precisely because they were imposed on rural residents and the latter were never given 
an opportunity to express their support or rejection of them‖ (Ntsebeza, 2004:21). 
 
Manona notes that the BAA involved a ―radical change‖ in local government in the Ciskei. Up to that 
time, rule was through government-appointed headmen in charge of demarcated locations. The BAA 
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shifted the focus of administration away from headmen, and established Tribal Authorities associated 
with chiefdoms, which once existed in former Ciskei. Although headmen still played a role in location 
administration, the TAs sought to revive traditional leadership, and instituted appointed chiefs who 
were assisted by councillors. The councillors were nominated by the TA itself, without consultation with 
the villages they represented. Under the nominally independent Ciskei government, from 1981 to 1990, 
the TAs constituted the local administrative units of government. The ruling Ciskei National 
Independence Party (CNIP) ―nominally shared its authority with the Tribal Authority over the 
community, although in fact TAs were largely reduced to vehicles for CNIP programmes, fund-raising 
ventures, and directives‖ (Manona, 1997: 53). After the 1990 coup that toppled Lennox Sebe, the TA 
system collapsed and all headmen were dismissed. Chiefs were not directly affected but TAs could not 
function without headmen (Manona, 1997: 49). 
 
The BAA brought chiefs out of relative obscurity and gave them increased powers in rural areas, 
ignoring the fact that considerable changes had taken place in areas like the former Ciskei.  

The incorporation of the then Ciskei into the colonial system as early as the mid-19th century 
effectively undermined the chiefly ideal in many Ciskei communities… (in Keiskammahoek 
district)…colonial rule was established after the 1850-53 war between the Xhosa and the British. 
Since that time, the chief‘s authority had progressively been undermined to the extent that by the 
early 1950s chiefly traditions were no longer of any major significance to the people living in the 
Keiskammahoek district‖ (Manona, 1997: 50).  

We can assume that the same holds true for the neighbouring Middledrift area and the Mgwalana TA. 
Chiefs no longer had control over land allocation, and judicial powers were severely limited. Most funds 
were obtained from central government in the form of grants which were always too small, and 
moreover the TA had no influence over budget allocation (Manona, 1997: 57). 
 
 ―The principles underlying the TA system sought not only to reconstruct old customs and usages but 
also to revive traditional leadership‖ (Manona, 1997: 55) which was essentially conservative, with 
authority being given to elderly men.  But by the 1980s, according to Manona, the traditionally 
accepted exclusion of women from membership of Tribal Authorities was ―no longer consistent with the 
changing situation in which women played a more active role in many organizations than men did. 
Women served on virtually all the committees that were associated with various local organizations‖ 
(Manona, 1997: 56). 
 
In the Transkei, by contrast, the chiefs in many cases maintained their traditional status and legitimacy. 
The areas of jurisdiction of some of the kings (Thembu, Mpondo, Mpondomisa) did not change 
substantially for hundreds of years. During the years of ―independence‖ under the rule of Kaizer 
Matanzima, the power of chiefs was directly related to their willingness to collaborate with Matanzima‘s 
regime. The conflict between King Sabata Dalindyebo and Matanzima, outlined in the case study 
below, is one of the clearest examples of this. In spite of these high-level conflicts, however, the 
traditional roles and the integrity of many traditional leaders were maintained in the Transkei in a way 
in which they were not in the Ciskei.  
 
 

2.1.3. Current Traditional Leadership in the Province157  
 
In April 2002, the new Eastern Cape House of Traditional Leaders (ECHTL) was inaugurated, 
constituted in terms of the House of Traditional Leaders Act, 1 of 1995, Eastern Cape. It has 38 
members, representing fifteen traditional constituencies, and maintains headquarters in Bhisho. There 
are 32 part-time members nominated by the relevant traditional leadership and constituencies, and six 
part-time members selected to represent iiKumkani (Kings) as ex-officio members.   
 
According to the ECHTL158 and the above legislation, the selection of members is as follows: each 
Traditional Authority (formerly Tribal Authority) has a community meeting (imbizo) where it elects three 
people who are usually from the Royal Family, as they must be traditional leaders according to the Act. 
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The procedure to be followed in selecting the three candidates ―must be determined by those attending 
the community meeting (imbizo)‖ [section 2(5)], although this is usually by show of hands, according to 
the ECHTL. These three form part of the Electoral College which then nominates members to the 
Provincial HTL. There are 21 TAs, each represented by 3 people. The 63 then elect the members of 
the PHTL. The elected members then elect the chairperson, deputy and other executive members. Of 
the 38 members, six are women at present, including Chieftainess Nosiseko Ngqika who is a member 
of the executive.  There are five subcommittees; the majority of chairpersons of the subcommittees are 
women. There are four regions with no king at present: Fingoland, Maluti, Umzimkulu and Emboland. 
The other six (which do have kings) are now constituted geographically in accordance with the District 
Municipal boundaries. In June 2005, the Provincial Legislature passed the House of Traditional 
Leaders Amendment Act 3 of 2005, which provides for the Chairperson and Deputy Chairperson of the 
HTL to be full-time positions, in line with the TLGFA.  
 
Administration of traditional leadership in the province is co-ordinated by a Directorate of Traditional 
Affairs, which is located in the Department of Housing, Local Government and Traditional Affairs. 
Former Premier Makenkezi Stofile noted that this was ―in line with national policy as to where 
Traditional Affairs are located‖ and that it was ―hoped that this realignment will facilitate the co-
operation we long for between the elected rural councillors and traditional leaders.‖ The Premier‘s 
office would ―remain accessible for all to try to resolve those differences which are not easy to iron out.‖ 
(www.info.gov.za.speeches/1998). However, by 2002 the budget for traditional affairs had decreased 
by more than 70%, despite the controversial allocation by the provincial government of more than R4.6 
million for acquiring eleven vehicles for six kings and the regional traditional authorities (Titi, 2002:2-3). 
 
In terms of women‘s representation in traditional authorities, traditionally women did not play a role in 
tribal authorities, but there is no principled objection from the existing traditional leaders to women 
playing more of a leadership role. There are a number of traditional authorities in the Eastern Cape – 
including our two case studies below – in which women hold the chieftaincy as regents. Three of the 
seven traditional leaders on the ECHTL from the former Ciskei are women, which is perhaps indicative 
of the ―less traditional‖ nature of the Ciskei traditional authorities. 
 

2.1.4. Implementation of TLGFA and CLRA  
 
In relation to the TLGFA, the Eastern Cape Province drafted a Traditional Leadership and Governance 
Bill in 2004, which was gazetted in February 2005 (Provincial Gazette 1273, Notice 17 of 2005, 7 
February 2005). This bill was passed in December 2005 and is now an Act. Some of the traditional and 
community leaders in the communities we consulted requested in particular that the legislation be 
made available in isiXhosa.  
  
It is still very unclear how the TLGFA is to be implemented and we are hoping to get more input from 
the Department of Housing, Local Government and Traditional Affairs on this matter. According to Mr 
Nabe, Senior Manager for Traditional Affairs, they are currently engaged in a process of briefing and 
training traditional authorities on the Act; this was confirmed by various traditional leaders, including 
those of the two case studies, who indicated that they had received information about the Act.159 The 
Department representative also indicated that there is a set of national guidelines from the DPLG on 
the implementation of the TLGFA. The TLGFA was meant to be implemented by September 22 2005. 
However, it is apparent that this has not occurred in the Eastern Cape, the reason being that they are 
awaiting the passing of the Provincial legislation.  No new elections for Traditional Councils have yet 
taken place and there was little understanding among the traditional leaders in the two field sites of 
how the new TCs would be constituted and formed.  
 
In relation to the CLRA, it was made clear to us by the Department of Land Affairs (DLA) in the Eastern 
Cape that although they have instructions and a programme to implement the CLRA, they do not have 
the staff or budget to do so.160 They are currently engaged in a process of addressing various local 
authorities and explaining the CLRA using a handout, which explains the process to be used (they 
have given us a copy). It was also emphasized by the DLA that they understand the CLRA 
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implementation gives rural communities a clear choice as to whether or not they want to establish a 
Traditional Council and use it as the Land Administration Committee. The alternative is that they 
establish their own set of Community Rules for an elected Land Administration Committee by which 
they administer their land in terms of the CLRA.  
 
Community participation in the Nkonkobe IDP process resulted in the following observation:  

[K]nowledge on the Communal Land Rights Bills was lacking and participants expressed a 
keen interest in learning / debating this issue further. Of particular importance was an 
expressed need to learn about different types of title. (Nkonkobe IDP 2.7.4 Tenure and 
Ownership; Land Administration)  

 
Administration of the CLRA is further complicated by the fact that there are two processes at play: the 
TLGFA is being implemented through Provincial government structures, and the CLRA through 
National government (DLA). This can cause confusion, as they don‘t always co-ordinate efficiently with 
each other. 
 
Key questions for us are:  How are traditional communities going to be defined, and by whom?   Is the initiative going to come from the chiefs in terms of applying for status as a traditional 

community?  What role is the provincial premier going to play in recognizing traditional communities?  What if a community is divided over whether to be a ‗traditional community‘ or not? 
 

 
2.1.5  Political Debates: Traditional Leadership and Land 

 
Tensions in the province relating to traditional authorities are primarily concerned with two issues: 1) 
the boundaries of particular authorities, and 2) the overlapping roles of traditional authority and 
government – in particular local government. Issues of status and payment are related to these two 
broad areas of dispute.  In addition, there is considerable debate around land tenure and restitution. 
 

2.1.5.1 Boundaries and demarcation 
 
The ECHTL expressed their dissatisfaction with the current system of demarcation of boundaries, both 
of traditional authorities and of local government. The Local Houses of Traditional Leaders have been 
established in line with the six District Municipalities (DMs) and the previous ten Regional Authorities 
are to be disbanded. However, the ECHTL want to retain ten local houses (instead of six) and feel that 
the boundaries of the DMs do not take into account the historic areas of jurisdiction of the ten houses 
and their chiefs. For example with the Amatole DM, there are kings Sandile, Sigcawu, and Fingoland 
(Ngqamakwe); but some parts of these kingdoms fall within the Chris Hani DM. The boundaries of 
DMs don‘t coincide with the chiefdoms and will divide chiefdoms. People will be divided by municipal 
boundaries, and there is potential for conflict with one municipality providing better services than 
another, to the same community. They have thus given input to the MEC and the Premier, advising 
that the Eastern Cape should not follow the national legislation in this respect, as it will complicate 
service delivery. The solution they propose is to retain the old regional boundaries. This advice has 
not been followed; the ECHTL claim that the provincial government is only now realising the difficulty 
this presents.  
 
The ECHTL further expressed the view that the relationship of traditional leaders to local municipalities 
is ―not a problem in general, except where the demarcation of wards cuts the area of the TA into two 
wards. ‗Divide and develop‘ has replaced ‗divide and rule‘!‖ They went on to say that ―the old 
boundaries were based on rivers and mountains; there is no sense in the new boundaries.‖161 
 
The Nkonkobe IDP is clear on the adverse effects of the confusion caused by the new demarcation: 

This issue relates to disputes on the following levels: Between traditional leaders concerning their 
area of jurisdiction. This has impacts on support for projects and land allocations. The real 
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challenge is to provide institutional stability in local government. The internal boundaries of the 
Municipality have a direct effect on socio economic fabric which lays the basis for an enabling 
environment for the development of our communities. The stabilization of municipal boundaries is 
extremely critical. (Nkonkobe IDP, 2.7.2, Boundary Disputes). 

 
Reverend Ngcuka,162 Ward 14 Councillor for the Nkonkobe Local Municipality, confirmed this 
problem of boundaries. He noted that the new local municipal boundaries as decided by the 
demarcation board have resulted in a situation where the traditional authority boundaries and local 
municipal boundaries don‘t coincide. There is thus a need for agreements with other municipalities 
about ―soft‖ borders and a need for flexibility in relation to housing provision etc.   
 

2.1.5.2  Land administration, Land Claims and Land Usage 
 
Agricultural land itself is not a great cause of conflict or political demand in the Eastern Cape. The 
notion that there is widespread land hunger among those dispossessed by colonialism and apartheid is 
unsubstantiated. Much land in the former homelands in the Eastern Cape is under utilised, degraded 
by decades of overcrowding, overgrazing, erosion, and misuse and overgrown with alien vegetation. 
However, there is great potential for productive agriculture, with good soil (especially in the former 
Transkei) and a good climate (in non-drought years). Conversely there is great value placed on land as 
a resource, and a need for security in land access for residential (rather than agricultural) purposes. 
There has been a high demand for government-subsidized housing and for land rights in relation to 
residential land, and criticism of the provincial department on Local Government, Housing and 
Traditional Leadership (currently under MEC Sam Kwelita) for lack of delivery of housing and services 
(see, for example, The Herald of 21 and 22 November 2005, at the time of writing). 
 
There are substantial variations in forms of land tenure in the province, which will further complicate 
the administration of the CLRA. Most of the former Transkei is under Communal Land Tenure, while in 
the former Ciskei there is a complex pattern of land settlement and varied forms of tenure, including 
freehold, quitrent, communal and trust land. There are also many overlapping land claims going back 
to the mid 19th Century, including claims by the ―original‖ occupants, the Ngqika (Gcaleka) Xhosa; as 
well as Mfengu and Gqunukwebe who were granted land by the British colonial administration, and 
coloured people (the Kat River settlement). Conflicting land claims are related to boundary disputes 
and shortage of land for housing: 

The expansion of urban development into the rural areas has resulted in disputes. Disputes 
between plot holders due to the lack of demarcated boundaries. At times, this was because of 
confusions between people with quitrent and PTO titles whose land appears to overlap 
(Nkonkobe IDP, 2.7.2, Boundary Disputes). 

 
Policy documents also point to the problem of state-owned land especially in the former Ciskei; thus 
the Coastal Policy Green Paper of September 1998, referring to the Border-Kei coast, notes that ―land 
tenure is of great concern, especially with respect to land owned by the former Ciskei government‖ (p 
57); while the Nkonkobe IDP notes the following, under the heading Land Administration:  

A considerable amount land within the former Ciskei area is still state-owned. This situation 
results in difficulty in accessing land for developmental purposes. It is therefore important to 
effect transfer of ownership of land to the municipality. The feeling of the meeting was that people 
in the rural areas wanted title to their land on an individual basis. The major reason for this was to 
secure their land (residential and arable) against claims from others or potential reorganization of 
village land at a later stage. Many villages had been subject to this through betterment in the 
past.  

 
 
In the Eastern Cape there is also extensive debate at the moment around reparations/restitution for 
land and stock lost during the establishment of betterment schemes under the apartheid government. 
These were excluded from the original land claims process because they occurred within the borders 
of the homelands, and did not involve loss of land in ―White‖ South Africa. Some communities have 
won land rights and are establishing Communal Property Associations (CPAs). NGOs like the Border 
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Rural Committee (BRC), which has spearheaded the movement demanding reparations for losses 
sustained during the betterment process, are arguing in favour of individual title. While they have 
gained the support of many of the chiefs for the claims around betterment schemes, there may well be 
conflicts of interest in the future, with chiefs wanting to establish TCs and thereby continue having (or 
gaining) control over land; and others wanting to establish either communal title or gain individual title, 
without having anything to do with the traditional authorities. Nkonkobe IDP notes that a large number 
of restitution claims have not been settled. The delays were causing resentment among the claimants 
and in one case the claimants had begun invading the claimed land.  
 
There is in particular confusion when it comes to overlapping roles relating to land allocations, with the 
national Department of Land Affairs, the provincial Department of Agriculture and the Department of 
Local Government, Housing and Traditional Affairs, as well as the District and Local municipalities and 
the Traditional Authorities all playing various roles.  Broadly, the Department of Agriculture is involved 
in allocating arable land, together with traditional authorities where they exercise authority. The DLA is 
involved in land claims, primarily around land restitution or compensation for those who were forcibly 
removed, and compensation for victims of betterment schemes. Local authorities are involved in 
allocating residential sites, sometimes together with traditional authorities.   
 
The Nkonkobe IDP notes that: 

As in most local authorities within the ADM [Amatole District Municipality] area, the 
reorganisation of local authority boundaries has highlighted the uncertainty of land administration 
roles between the municipality and the traditional leaders. Ward Councillors were currently 
playing a role in land allocations in Nkonkobe, at time without consulting traditional leaders. The 
Department of Agriculture was still assisting with allocations. The need for clarification over roles 
and powers was therefore critical (Nkonkobe IDP, 2.7.3). 

 
A spokesman for the Department of Land Affairs163 corroborated this situation; that there are three 
overlapping layers of local administration in most rural areas: the tribal authorities (note that DLA 
pointed out that as the TLGFA has not yet been implemented, the term ―tribal authority‖ is still in use); 
the magisterial districts; and the municipal government. Each is further subdivided into villages, 
―nested‖ administrative areas and wards, respectively. The boundaries – external and internal – of any 
two of the three do not necessarily coincide. 
 

2.1.5.3 Local Government and Traditional Authorities 
 
There has also been considerable conflict between traditional leaders and local authorities over service 
delivery. While both parties agree in principal to co-operative governance, in practice there is a high 
level of tension, although this varies between different areas and according to particular local 
dynamics. There are cases where traditional leaders have obstructed development projects or 
infrastructure provision. According to the ECHTL, the problem is that the ward councillors are unable to 
deliver to the deep rural areas. The ECHTL feels that traditional leaders are often closer to the people 
and have their trust, whereas the local councillors are representatives of the party rather than of the 
village. As they put it: 

The service delivery areas are too big; the (local government) representatives don‘t even have 
horses and can‘t cover the whole area on foot. A survey conducted after the first local 
government elections showed that there were ―hot spots‖ where people preferred traditional 
leaders, as they know them while the councillors are not known to the people. People don‘t co-
operate with the local municipality if the chiefs don‘t know about it.164  

This view was broadly confirmed by field research in particular in the former Transkei (see case study 
of Sithebe Village in particular). 
 
The ECHTL representatives said that the idea of a partnership between local government and 
traditional councils is supported by chiefs in the province ―200%.‖ They also claimed that traditional 
leaders do contribute to the formulation of IDPs. However, they argued that councillors should hold 
meetings ―with the grassroots‖ and should engage in more extensive consultation. There is a problem if 
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development is top down and people are not involved in prioritising their needs. There have been some 
attempts to co-ordinate the efforts of the traditional authorities and the municipalities, with, for example, 
the Nkonkobe Municipality and Chiefs of Nkonkobe signing a Record of Understanding in 2004. As a 
result, in this area, according to the municipal councillors, there is not a conflictual relationship between 
chiefs and municipalities. The ECHTL also emphasized that ―councillors must be political party 
representatives; but chiefs are supposed to be politically neutral.‖ However, they reiterated that ward 
councillors should be known and accepted by the community.165  
 

2.1.5.4 Status, Role and Payment of Chiefs and Headmen 
 
Former Eastern Cape premier Makhenkezi Stofile, in his address to the ECHTL in March 1998, 
expressed his concern at corruption among the chiefs in the province. He made the pointed remark 
that  

it is incumbent upon Traditional Leadership to seek to purge the institution of all illegitimacy by 
being prepared to commit class suicide when the audit of Traditional Leadership takes place. 
This is going to be difficult as many will have to lose personal perks … We have resisted treating 
traditional leaders as civil servants…. The tendency to …equate Traditional Leaders with civil 
servants should be resisted by all means (www.info.gov.za/speeches/1998).  

However, it is clear that there are strong incentives for chiefs and headmen in impoverished rural areas 
to want to have their status institutionalised, and to reap the benefits in terms of salaries from this 
process. As rewards for elected municipal councillors have increased, so has the competition for such 
positions in situations where government is often the only source of income. It is not surprising that 
traditional leaders should also wish to maintain or regain access to resources through the 
institutionalisation of their positions in terms of the TLGFA.  
 
This has recently been a source of conflict in the province, with CONTRALESA taking up the demands 
for institutionalisation of the position of headmen, increase in pay for chiefs, and backpay for headmen. 
The institution of headmanship has been vigorously defended – see for example, the article ―Right to 
Reply: Lasting Leadership‖ by Nkosi Mwelo Nonkonyana, Eastern Cape chairperson of 
CONTRALESA, in the Dispatch of 26 October 2005. However, CONTRALESA has itself been divided 
on how to take up its demands with the provincial government. On 8 August 2005, CONTRALESA 
organized a protest march to the office of the MEC for Local Government and Traditional Affairs, Sam 
Kwelita, in Bhisho. The march was led by Nonkonyana, who is also an ANC MP, and made demands 
for backpay of Transkei headmen to 1999; the appointment of headmen in the Rharhabe region and 
their backpay to 1994; and the absorbing of secretaries of traditional authorities into the public service 
(Feni, 2005). The provincial executive of CONTRALESA was divided over the march, however, with 
only Chief Nonkonyana participating, and none of the amaRharhabe chiefs taking part.   
 
CONTRALESA deputy chairman Chief Nangomhlaba Matanzima, also chairman of the ECHTL, 
explained that the ECHTL and the provincial government were in the process of dealing with the issues 
raised during the protest. Provincial government has absorbed many of the secretaries of traditional 
authorities, and the process was expected to be complete by September 2005. The ECHTL made a 
submission to the Commission for Remuneration of Public Office Bearers to determine remuneration 
for headmen and medical aid for chiefs. The outcome of this submission is not clear, although 
Matanzima claimed that the CONTRALESA provincial executive had been ―briefed on the progress at 
the end of May.‖166 CONTRALESA provincial co-ordinator Prince Langa Mavuso confirmed that the 
ECHTL and the provincial government were in the process of addressing the issues (Feni, 2005). 
 
 

2.1.5.5 Traditional Leadership and Cultural Practices 
 
Of particular concern in the Eastern Cape is the initiation of male youths into manhood by (sometimes 
dangerous) circumcision. Provincial government is determined to regulate this practice to save lives 
and prevent mutilation and injury to initiates. There is an ongoing negotiation between traditional 
leaders and provincial government (Department of Health) around this regulation.  
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2.1.5.6 Conflict with SANCO 

 
Conflict between traditional leaders and civic organizations has been particularly severe in parts of the 
Eastern Cape, in particular the former Ciskei. Since the advent of democracy, South African National 
Civic Organisation (SANCO) has played a declining role in local politics, although they are still 
influential in particular areas around issues of development, service delivery and land allocation. In 
November 2003, a formal series of negotiations took place between the amaRharhabe kingdom and 
SANCO in the Amatola region, and ―both bodies agreed to work together towards development in the 
region‖ (see The Herald, 10 November 2003). 
 
 
2.2 KwaZulu-Natal 
 

2.2.1 Introduction 

Of the 9.2 million people who reside in the province of KwaZulu-Natal 54 per cent live in rural areas 
(StatsSA, Census 2001). This percentage represents a decline in the total rural population from almost 
57 percent in 1996.  Women and young children constitute the largest proportion of rural residents in 
KZN.  As in many parts of South Africa, rural people tend to bear the brunt of poverty, lack of access to 
social facilities and high unemployment rates. While almost 40 per cent of the economically active 
people in KZN were considered unemployed in 2000, rural residents constituted the largest portion of 
this group (KZN Department of Economic Development and Tourism, 2005). 

 

2.2.2 Traditional Leadership 

 

Economic and social deprivation is just one aspect of disadvantage that rural residents in KZN have to 
contend with on a daily basis. For the women and young children, who, as is noted above constitute 
the vast majority of the rural population, living in rural areas also means having to deal with chiefs and 
izinduna most of who are old men. According to the Department of Traditional and Local Government 
Affairs in KZN, there are 286 chieftaincies in the province. While some of them are unoccupied, the 
majority are, occupied by old men and very few women. These chiefs and izinduna regulate almost 
every aspect of the rural population‘s social, economic and political life. They do not only preside over 
marriage ceremonies, they also decide who attends what meeting, who gets access to important 
resources such as land, and literally who should live where and under what conditions.167 
 
 

2.2.3 Provincial Legislation and Implementation of the TLGFA 
 
This context of a largely poor, young and female rural population, which is ruled by men, is the 
background against which the promulgation of the TLGFA should be viewed. Especially in the case of 
KZN, this piece of legislation has set off a political storm, which pits the Provincial House of Traditional 
Leaders, a body dominated by IFP-aligned chiefs, against the ANC dominated provincial government 
and its elected members. When the Department of Provincial and Local Government published the 
White Paper on Traditional Leadership and Institutions, the Department of Traditional and Local 
Government Affairs (DTLGA) in KZN began a review of all relevant provincial laws and statutes that 
were affected by the White Paper. This legal and policy review resulted in the production of the Status 
Core Report by the DTLGA, which was sent to the provincial cabinet for discussion. 
 
Upon receiving and discussing this document, the provincial cabinet requested the DTLGA to write a 
Briefing Document, which would identify areas that provincial legislation on traditional leadership would 
have to cover. This process of review and stakeholder consultation resulted in the dissemination of the 
KwaZulu-Natal Traditional Leadership and Governance Bill, which came out in October 2004. The 
clauses contained in this provincial bill were quite extensive and their implications potentially 

                                            
167

 Interview with Mr Nathi Mpungose, September 2005, and DLGTA, 2005. 



 34 

transformative. For instance, clause 3 of the Bill, which deals primarily with principles, compels all 
traditional leaders and institutions to comply with the national constitution especially in areas such as 
non-discrimination and gender representivity. Clause 4 empowers the premier of the province to 
recognize traditional communities after consulting with certain stakeholders, while clause 5 requires 
that 40 per cent of members of traditional councils be democratically elected for a term of five years, 
and one third of the members should be women. In addition, Clause 12 specifies that traditional 
councils should meet at least once every month. Clause 16 gives the Premier power to determine the 
boundaries of traditional councils and the gazetting of the boundaries. Most importantly, chapter 3 of 
the Bill deals with the leadership positions within the institution of traditional leadership. Specifically, it 
recognizes isilo, amakhosi and izinduna as the only legitimate leadership positions in the institution of 
traditional leadership. Furthermore, and perhaps most significantly, this chapter outlines the process 
through which these traditional leadership positions are to be filled, and the powers incumbents in the 
positions are to exercise. What is notable about the legal provisions in this chapter is that the Premier 
of the province is given ultimate power to decide who should occupy any of the above mentioned 
positions and the terms under which they are lose them. 
 
It was thus expected that this piece of legislation would likely cause serious political controversy and 
conflict in the province, given the extent to which the traditional leadership has been subjected to the 
democratic processes. The role and powers of traditional leaders have long occupied political centre 
stage in the struggle for political dominance particularly in KwaZulu-Natal. As early as during the 
negotiations for a new constitutional order in South Africa, the IFP raised the issue of the clarification of 
the status of the institution of traditional leadership as its key political demand during negotiations. 
Indeed, the leader of the IFP and his party made this issue a condition for their participation in the first 
democratic elections. During a heated debate in 2000 over the establishment of democratic local 
government in rural areas, Chief Buthelezi argued that ―traditional leaders have incontrovertibly proved 
and documented that the establishment of municipalities will fundamentally undermine the very core of 
their role, powers and functions. Not will traditional leaders be undermined,‖ he further argued, ―but so 
too will the entire institution of traditional leadership and the system of indigenous law and custom 
which now shapes the life of traditional communities.‖168 He went on to suggest that, if needs be, the 
constitution would have to be amended to clarify the status and power of the institution of traditional 
leadership 
 
This power struggle over the role and powers of traditional leadership has spilled over into the debates 
over the Bill on traditional leadership The amakhosi have tried to stop the provincial bill from being 
declared an act. According to Mr Mpungose,169 who is the provincial coordinator for the implementation 
of the TLGFA, the amakhosi under the leadership of the provincial House of Traditional Leaders have 
objected to the implementation of the TLGFA while the provincial bill has not become law. Their 
argument for the obstruction is that the national framework legislation should only be implemented 
once the provincial legislation has been finalized.  
 
To show their objection to the act, the amakhosi, under the provincial house, took the provincial 
department and the premier‘s office to court in order to prevent the election of traditional councils in 
September 2005. They argued that the elections should wait until the finalisation of the provincial 
legislation. They lost this court bid, but the general impression is that they might appeal the provincial 
High Court‘s decision at the Constitutional Court. 
 
Elections in 105 traditional communities were made possible by the amakhosi‟s initial defeat. Mr 
Mpungose has reported that in only about 10 of these communities did some problems ensue, mostly 
problems of a technical nature. Despite this, there are some chiefs who have refused outright to 
participate in the implementation of the national law and have gone as far as preventing the 
communities they lead from participating in the elections. Mr Mpungose reported that the region in 
which resistance to the law has been most persistent is the Mpangeni-Mtubatuba-Hlabisa region. He 
suggests that Chief Mpiyezintombi, who is the chair of the National House of Traditional Leaders, and 
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who is opposed to the implementation of the national legislation, has influenced the chiefs in this 
region. 
 

2.2.4 Debates and Tensions 
 
During our conversations, Mr Mpungose argued that the grounds for resistance by the House of 
Traditional Leaders goes beyond what it told the court. He suggests that they are making the old IFP 
argument that the status of the institution of traditional leadership must be addressed in the 
Constitution. He reported that at the 6th September 2005 meeting at which the KZN chiefs under the 
leadership of Chief Buthelezi met the MEC, they argued that chapter 12 of the Constitution does not 
clearly specify the role of chiefs in the republic‘s governance, and only through a constitutional 
amendment could these concerns be addressed. Mr Mpungose reported that at that meeting, nothing 
could be resolved owing to the legal challenge the provincial House had instituted against the MEC. 
 
As it stands presently, elections have taken place in some traditional communities in the province (105 
out of 286) and reports suggest that there was widespread participation in these elections. What 
remains to be seen is what the provincial house plans to do next.  
 
 
2.3 Limpopo 
 

2.3.1 Introduction 
 
Limpopo Province faces challenges regarding the role of traditional leaders in development while 
equally recognising women‘s rights and the need to divide political power equally between the elected 
local government councillors and traditional leadership. Moreover, the current (unfinished) 
transformation process at the local government level, which is common to all other provinces in which 
these dynamics are reflected, is not helpful as it exacerbates the situation. Thus, the dilemma that 
faces local government authorities in the province is, on the one hand, how to manage the inevitable 
local tensions between the councillors and traditional leaders; and, on the other, to deal with the 
consequences of appeasing traditional leaders and tolerating the gender bias that often results from 
the traditional leaders‘ insistence on applying customary law, which usually disadvantages women 
especially regarding the ownership of land and other resources. These issues are dealt with by the 
different government structures that include the Premier‘s Office, Departments of Local Government 
and Housing, CONTRALESA, the OSW, and the provincial representatives of the DLA, as well as by 
local NGOs. 
 

2.3.2 Provincial Legislation  
 
At the time of conducting research in the province, the Limpopo Provincial Government was consulting 
with various stakeholders, notably traditional leaders, on the implementation of the Traditional 
Leadership and Governance Framework Act (TLGFA, 2003) and the Communal Land Rights Act 
(CLRA). According to an official of the Provincial Office of Traditional Affairs170 the office had to wait for 
the Limpopo Legislature to formulate provincial legislation that would give effect to the 2003 Act. Thus, 
implementation of the TLGFA was delayed pending the formulation of such legislation. He however 
said that his office in 2005 undertook intensive consultations with the traditional leadership and various 
stakeholders in the Province on the issues raised in the TLGFA.  
 
Subsequently, the Provincial Legislature introduced two Bills: the Limpopo Houses of Traditional 
Leadership Bill 2005 and the Limpopo Traditional Leadership and Institutions Bill 2005. These two Bills 
will, when adopted by the Provincial Legislature, facilitate the practical implementation of the 2003 Act, 
as well as deal with the succession disputes (which are presently hampering developments in some 
districts). Furthermore, the official from the Traditional Affairs office stated that they were expecting to 
commence the implementation of the 2003 Act as early as February 2006, but that there were several 
obstacles that made this difficult. In the discussions that the HSRC held with the Provincial 
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Stakeholders in Makhado in September 2005, several speakers also revealed that there are several 
problems in the implementation of both the TLGFA and CLRA.  
 
At the time of writing, the CLRA, in particular, was not yet implemented in the province because the 
provincial government was apparently still awaiting the Act to be piloted first in KZN before they could 
implement it in Limpopo. Moreover, there were tensions (or uncertainty) regarding the roles of 
traditional leaders in the province. Thus, in his address to the provincial branch of CONTRALESA on 
22 October 2004, Premier Sello Moloto stated that the responsibility of traditional leadership would be 
transferred from the Department of Local Government and Housing to his department (Premier‘s 
Office), telling the traditional leaders that ―This is a clear indication of the high premium that our 
government places on traditional affairs and your position in our society.‖171  
 
In terms of the legislation dealing with land, particularly in relation to gender, Jane Manugu172 of the 
Limpopo Premier‘s Office on the Status of Women, has criticised the non-availability of copies of this 
legislation (TLGFA and CLRA) that seeks to protect women, especially as the uninformed are mostly 
women. She emphasized that nothing was done to make sure that this legislation benefits women in 
practice. She believed that if the legislation functions as it should, women would benefit from many 
projects and would continue to do so. Regarding the IDPs, The provincial Department of Local 
Government and Housing, under which traditional affairs are governed, states that it is still faced with 
the challenge of effective coordination of municipal IDP processes.173 A number of the IDPs are not yet 
legally compliant. The department therefore believes that the challenge is to ensure that IDPs become 
legally compliant and their content supports both social and economic development. An IDP strategic 
plan document has been produced and seeks to improve the IDP unit so that it can effectively 
coordinate the development, assessment and review of IDPs.  
 
 

2.3.3 State of Implementation 
 
Limpopo Province has more than 100 traditional leaders across the different municipalities. Most of 
them have a tenuous relationship with the local municipal councillors owing to the usual tensions 
between the elected councillors and the traditional leaders; most of the latter are appointed and occupy 
their positions according to local custom (ascribed status).  

The DLA stated at the provincial stakeholders‘ meeting174 that it was not yet implementing CLRA, but 
that the roll-out of this legislation would soon begin, first in KZN and later in other provinces. The 
reason for this was that the Department was still awaiting the relevant regulations for implementing the 
Act. Further, the Minister still has to undertake an enquiry to find out what land is available where and 
under what conditions before implementation can occur. This also means entering into discussions 
with the relevant traditional leaders under whose authority the said land would be located. 
 
The provincial OSW, in the person of Ms Manugu,175 has said that policy documents on implementation 
of relevant legislation are extensive in general, but that when it comes to women‘s issues there was 
very little said about the specific roles of women in these policies. She argued that as a result of lack of 
training and vague policies/legislation, very few women were participating in the projects that are 
intended to benefit them (e.g. the language used in these policies is usually English and serves as a 
disadvantage; she suggested that there is a need for research to assess women‘s participation in 
these projects). 
 
 

2.3.4 Debates and Tensions  
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An official from the Department of Land Affairs who attended the recent Provincial Stakeholders‘ 
meeting in Makhado176 explained the redistribution, restitution and land reform programmes that also 
affect traditional leaders. These processes are used by the government to address past discrimination 
concerning land and to bring back land to the people. He argued that in implementing land reform, the 
government was looking at examples from other countries throughout the world, e.g. Kenya, which he 
said, might be a best case example. He said that it was important to learn from other countries, adding 
that the individual tenure system that South Africa admired was not always a good example of land 
reform because it has not succeeded even in countries like Peru in addressing land issues and 
women‘s rights. It is difficult for women to participate in development because of the provisions of 
traditional customs and family law, and inheritance, especially where polygamy is involved, as women 
experienced problems accessing land. For example if a woman is a fourth wife or above, it is difficult 
for her to have access to the land despite being recognised as a spouse according to customary law. 

The DLA official also said that as far as he was concerned ―gender occupies the centre stage‖ in the 
provisions of CLRA. However, he also said that in its operations the Department was also careful not to 
offend/ undermine the community administrative structures (i.e. traditional leaders) which are also 
referred to in the same Act. 

He explained that there was confusion in many quarters regarding redistribution, restitution, and tenure 
reform. Redistribution essentially means to redistribute land to individuals or communities (especially 
Blacks) for agricultural purposes, e.g. production and settlement primarily to address the imbalances of 
the past. The target for such a process to be completed is 2014, a year before the Millennium 
Development Goals will be examined by world leaders regarding the progress made to halve poverty in 
the poorest countries.  Restitution, on the contrary, involves restoring ownership of land or 
compensating the victims of forced removals who suffered as a result of a battery of colonial and 
apartheid laws, notably the 1913 Land Act.  Tenure reform refers to the mechanisms taken by the 
government to enable individuals or communities to gain legal tenure of land. He emphasised that in all 
these three programmes government had to ensure that there were women in relevant projects and all 
structures of governance within the context of land reform. However, he also said that the DLA was not 
responsible for training women on agriculture and related skills as this was the work of the DoA. 

One participant from the Provincial Legislature said he was also happy with the gender related 
provisions of the two pieces of legislation, adding that their definitions (e.g. headman/woman) were 
adequate. However, he said there was also a need for traditional communities to ―transform‖ and to 
avoid discrimination. But he was equally uncertain about how to transform such communities.  

The provisions of the TLGFA were discussed at length. One participant at the Provincial Stakeholders‘ 
meeting questioned the meaning of Chapter 3, 2 (b), which states that “At least a third of the members 
of a traditional council must be women.‖ She wondered who decided on this percentage and why, 
particularly when the ruling political party was now insisting on a 50-50 representation for women in 
local government politics. Another participant said that it was uncertain as to what government was 
doing to empower women on land reform, given such provisions in this Act. She also wanted to know 
what was being done to ensure that they accessed privately controlled land. 

Similarly, the provision of chapter 3 section 2(d) were also questioned. It states:  

Where it has been proved that an insufficient number of women are available to participate in a 
traditional council, the Premier concerned may, in accordance with a procedure provided for in a 
provincial legislation, determine a lower threshold for the particular traditional council than that 
required by paragraph (b).  

One participant argued that this provision was open to abuse whereby it could be used to justify the 
fact that there is ―an insufficient number of women‖ available whereas current figures for Limpopo 
clearly show that women clearly outnumber men. This relates back the point made in section 1.2 of this 
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report that the need for this caveat, and the circumstances under which it was introduced, are 
somewhat dubious.177  

Another remarkable phenomenon, mentioned by the participants at the Muyexe Stakeholders‘ 
meeting,178 was what one participant has termed the ―hire-a-woman syndrome.‖ This comes as a result 
of pressure from the government enforcing relevant legislation that requires women‘s participation. 
Accordingly, it is now fashionable for men in particular to put women in committees, organisations etc. 
to fulfil the requirements of such legislation. Thus, the names of women are nowadays used by men to 
access power and resources (for example Black economic empowerment deals which often require 
women‘s representation and participation). The same participant also emphasised that there was a 
need to ensure that the government officials who are implementing legislation on land reform have a 
gender perspective to avoid maintaining inequalities in terms of control of resources like credit and 
collateral. 

Another participant from the Provincial Legislature stated that the proceedings of the Ralushayi 
Commission, which dealt with land and traditional leadership, amongst other issues, were still not 
available in the public domain (it is embargoed). However, she advised the HSRC to refer to the newly 
formed Nhlapo Commission, which has been tasked with assessing the same issues in Limpopo and 
other provinces where traditional leaders operate. There was concern that there is a glaring gap in 
relation to land reform among the different departments, municipalities and government officials. Thus, 
it was not always clear whether they have a common understanding of what ―access to land for 
women‖ means in practice. 

In response to the DLA‘s comment, one participant argued that very often it is culture, custom and 
tradition, habit and behaviour which distorted the law and reinforced gender discrimination. Apparently, 
in some communities people usually follow harmful cultural practices merely on the justification that ―a 
traditional leader has said…‖ insinuating that whatever has been said must not be opposed by anyone.  

It was noted that some cultural practices such as a widow being represented by her eldest son if she 
must have an audience with the Chief/Headman, continues to undermine inheritance, access and 
control of land by women. Thus, women‘s empowerment, gender equality, equal opportunity, equity, 
women‘s participation, etc. usually become mere rhetoric because cultural practices are an 
impediment. 

Another participant noted that there are in some communities in Limpopo the presence of an ―inner 
circle‖ (of trusted males in the royal household which is sworn to secrecy) which undermines gender 
equality. She argued that such ―inner circles‖ are usually not gender sensitive as they deliberately 
exclude women. 

The rigid and hierarchical community structures in some communities were also blamed for reinforcing 
the exclusion of women in community affairs, contrary to the provisions of both TLGFA and CLRA. In 
the Venda community for instance, the highest position is Khosikhulu/ Thobela (King/ Big Chief), 
followed by Khosi (Chief), Vha-Musanda (members of the royal family) and VhaKoma (elders), in this 
order. The individuals occupying most of these ranks are men. 
 
3.1 Selection of Case Studies and Methodology 
 
After the selection of fieldworkers and a July conceptual workshop and training session, the provincial 
teams engaged in a process of consultation with key institutions and individuals in each province, 
holding of provincial stakeholder meetings, and compiling of desktop research. By the time of the 
fieldwork start-up workshop at the end of August, each team had identified two field sites and compiled 
community profiles of each site. The basic unit of analysis is the traditional or tribal authority, with a 
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particular village within that traditional authority being the focus of participatory exercises, focus groups 
etc.  
 
The following points are important to note in justification of the selection of sites: 
 
In Limpopo province, it was difficult to select only two sites, as there are three large language 
communities (and former ‗homelands‘ – Lebowa, Venda and Gazankulu). However, owing to the 
severe budgetary constraints of the project, only two sites are possible in each of the three provinces 
that the study focuses on, and so a judgment had to be made by the team in this regard, while 
acknowledging that this is not ideal. In the end, of the two that were selected, one is Xi-Tsonga and 
one Venda: 

- Muyexe village, in the Xhiviti Tribal Authority, is situated in the Giyani Local Municipality, 
Mopani District. Language Xi-Tsonga; formerly in Gazankulu. 

- Tshaulu village, in the Bohwana Traditional Authority, is situated in the Thulamela Local 
Municipality, Vhembe District Municipality. Language baVenda; formerly in Venda.  

 
In KwaZulu-Natal, two contrasting sites were selected, one in the ‗deep rural‘ area of northern KZN and 
one in the ‗peri-urban‘ area between Durban and Pietermaritzburg, to provide interesting comparative 
data. Both are isiZulu-speaking communities of the former KwaZulu ‗homeland‘:  

- Mngamunde Village, KwaMandlakazi Tribal Authority, in the Nongoma Magisterial District.  
- Nonothi Village, KwaXimba Tribal Authority, in the Cato Ridge area which falls under the 

eThekwini Municipality. 
 
In the Eastern Cape, one site was selected in each of the two former homelands, the Transkei and 
Ciskei, to reflect the different patterns of land ownership and traditional authority due to early colonial 
settlement. Both are isiXhosa-speaking communities: 

- Zibi Village, in the Mgwalana Tribal Authority, in the Nkonkobe Local Municipality, under 
Amatole District Municipality.  

- Sithebe Village, in the Ebhotwe Traditional Authority, situated in the King Sabatha Dalindyebo 
Local Municipality, under the OR Tambo District Municipality.  

 
All six sites are under the leadership of traditional authorities, and three of the six case studies 
currently have women chiefs (chieftainesses) who are regents (acting on behalf of the chief). Whether 
the term ‗tribal‘ or ‗traditional‘ authority is used depends upon the TA itself, and how it is referred to, as 
there is currently no consistency in the use of terminology due to the TLGFA being at various stages of 
implementation in the provinces. 
 
One of the factors influencing the choice of field site was the location of the village: while those closer 
to the chief‘s house would usually be better informed and more accessible, we established that we 
were specifically not trying to find the ‗best informed‘ communities. Nor was it possible to establish 
‗typicality‘, as each village has its own specific dynamics. Fieldworkers were asked to document the 
criteria used for selection of a particular village, and the dynamics in that particular village. 
 
Another factor that was considered was the scale of the research: how many participants are needed 
for the study to be valid? It was agreed that in a TA with between 60 000 and 100 000 residents, it 
would be necessary to narrow down the site for participatory research, to define one village and a sub-
area of the village if necessary; and to ensure that all interest groups in community are represented in 
research exercises. As is seen in the case studies below, the size and population of the TAs varies 
considerably. 
 
The baseline fieldwork was conducted during September and October 2005, with the participation of 
the adult population of the villages who are normally resident during the year (in other words, migrant 
workers and those who only return to their village in December were not included in the study).  
 
The first step in the fieldwork process was the holding of a community meeting at which the research 
project was explained, and the agreement of both leadership and residents was obtained for 
participation in the research process. At these meetings, the numbers of men/women present, and 
participating, was noted. While dissemination of information on the two Acts is not the primary aim of 
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the project, it was important for the provincial team leaders to ascertain at provincial level the plans of 
government departments around dissemination and implementation of the Acts. At the community 
meetings, research teams were to give basic information on the Acts, to ascertain the level of 
knowledge among leadership and the general community, and to document the concerns and queries 
of residents. 
 
During the consultation process and the community meetings, the fieldworkers identified key 
informants in the community; the second step of the fieldwork was to conduct interviews with these 
informants.  
 
The third step in the baseline study was conducted through participant observation and participatory 
exercises. The latter involved constructing a detailed political and socio-economic profile of the village 
through using PRA methods such as mapping, timelines and institutional/venn diagrams. Focus group 
meetings were also used as a means of ascertaining opinions of men and women separately. It was 
also stressed that fieldworkers should be extra careful to not accept domination or participation by a 
few, and to ensure the participation of women especially.  
 
 In addition, participant observation methods were used with the objective of coming to an in-depth 
understanding of the cultural and social practices of each village through the observation of day-to-day 
life in the village, including attendance (where appropriate) of local meetings and events, engaging in 
informal conversations, and participating in day-to-day activities. Field researchers were asked to keep 
detailed logbooks of their observations, their informants, the opinions expressed, etc. as they were 
trained to do in the July workshop; and to note in particular when observations were repeated.  
 
Regarding the participation of women in decision-making, research teams were required to define this 
broadly (i.e. not only on traditional councils which may not have been established yet); but to look at 
local committees, participation  in IDPs, and the influence of women roleplayers in traditional and local 
government structures. 
 
The first phase of fieldwork involved a delicate process of gaining access to, and trust of, the six 
communities identified. Many valuable lessons were learned and a wealth of experience gained in the 
process. Fieldworkers identified the following issues which need to be taken into account when the 
next phase of fieldwork is embarked upon:  The Role of the Fieldworker/Researcher: In some cases, the fieldworkers were identified with 

government and there were expectations that they would be able to deliver resources such as 
water or jobs, assist with access to grants, or even perform crisis assistance (for example, in 
the kwaXimba the researcher was asked for assistance when three classrooms of the local 
school were burnt down). In other cases, there was suspicion that the researcher would give 
information to government or to the opposition (for example, in kwaNongoma, where the 
mapping exercise was viewed with suspicion on the grounds that it could be used for ‗attack‘). 
There were also cases of people having experienced research projects before, and being 
reluctant to engage without some form of remuneration.   Expectations of the Community: Even where the independence of the researcher was 
accepted, there was an expectation that the research would provide a channel for the voicing of 
grievances to the government, and possibly lead to the village getting the attention and services 
that it needs. There was some disappointment expressed that the research is so abstract, when 
what is widely articulated are basic needs such as employment, services or efficient 
administration of grants.   Perceptions of Bias: In some cases researchers experienced problems in being perceived as 
too closely aligned to a particular grouping, through building necessary relationships or finding 
accommodation. In one case SANCO expected the researcher to be an advocate for their 
position; in others, the researcher staying either with the councillor or with the chief led to their 
being seen as too close to that particular interest group.  Practical Hardships: This included things like the rough roads leading to burst tyres; washing in 
cold water which had to be fetched with a bucket; and the lack of facilities – such as electricity – 
meaning that cell phones and laptops could not be used. The importance of having good 
support from the HSRC, especially in relation to transport and communications, when doing 



 41 

research in remote rural areas was stressed. The possibility of providing fieldworkers with a 
more sophisticated means of communication was discussed. Issues of per diems and payment 
for accommodation in villages, provision of food etc also need to be standardized with a clear 
policy on what is possible.  Participation by Residents: In many cases, this was a positive experience. People gave 
exceptional co-operation and commitment to the project, and were in some cases prepared to 
give their time over weekends to participate in long exercises. Community leaders expressed 
appreciation at their village being selected for a case study, and residents expressed great 
pride in being able to map their village and contribute to the study. There were instances, 
however, when residents were reluctant to have their opinions recorded, as they did not want 
the information to get back to the chief. In most villages, women were reluctant to participate in 
formal meetings of the community. In some situations women were reluctant to talk openly 
when their husbands were present, confirming the need for separate focus-groups for women 
to be able to speak openly. In one case, youth demanded that they also be heard as a group in 
addition to men and women.   Flexibility: The researchers learned the need for patience when working in rural communities, 
where it was impossible to keep to tight schedules, and where in some cases government 
programmes took priority (for example, in Zibi where the DLA engaged in a land claims 
exercise for two weeks).   Record Keeping and Time Constraints: It is vitally important for researchers to document in 
detail all information, observations etc, including the name, age, sex etc of informants; and to 
make reference to such informants with sensitivity as well as accuracy. Field researchers also 
need more time to be allocated for writing up their findings, which again relates to the problem 
of budgetary constraints. 

 
 
3.2 Eastern Cape: Zibi Village, Mgwalana Traditional Authority 
 

3.2.1 Geography and Demography 
 
Mgwalana Traditional Authority179 is in the Eastern Cape Province, and is located in the former Ciskei 
homeland. It lies in between the towns of Alice and Middledrift, with Alice situated on the south-west 
and Middledrift on the south-east. On the east lies the Fort Cox Agricultural College. There is a Trunk 
road running from Alice on the south of Mgwalana Traditional Authority (referred to hereafter as MTA) 
through Middledrift to King Williams‘ town and Bhisho. There are also two district roads, one which 
runs from Alice pass Dyamala, then Jojozi, through Upper Regu and Mfiki to Middledrift; another which 
runs from Alice past Dyamala, Jojozi, Tyali and through Mgwalana Traditional Authority and reaches 
Middledrift after passing Cildara.  
 
Middledrift district lies in the fertile basin in the foothills of the Amatole Mountains, with Zibi village lying 
between the Tyume and Keiskamma rivers. There are rolling mountains – the Amatolas - from the 
north–east to the north-west; then rolling hills take over through to the south-east. There are streams 
running throughout the villages. The Surplus Peoples Project noted that ―the bulk of the precolonial 
Ciskei population lived in this area, which has the greatest potential for furnishing Ciskei with a 
lucrative cash crop‖ (SPP, 1983: 40). 
 
The MTA is situated in ward 16 (previously ward 7) of the Nkonkobe local municipality and therefore 
falls under the Amatole district municipality. In relation to Magisterial and Electoral districts, MTA falls 
under Middledrift. MTA is made up of 5 villages: Zibi, Mabheleni, Cildara, Ngele and Upper Regu 
villages. Ward 16 is made up of seven villages: Zibi (called ‗Falconer‘ in some documentation); 
Mabheleni, Cildara, Ngele, Ngqele, Tyutyuza and Tyali. There is thus considerable, but not complete, 
overlap between the municipal ward and the traditional authority. 
 
The chief‘s homestead is situated at Zibi village, which is the village identified for in-depth research. 
The homesteads at Zibi village are scattered into three sections; the first cluster of homesteads is 
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referred to as Mahlubini, the second cluster is known as Kwa-Madakana, the third cluster is known as 
Kwa-Mnqayi. There are 135 households in Zibi village, nearly half of which (64) are female-headed. 
The betterment planning experienced in the 1960s is evidenced in the close proximity of the houses, 
and the distance of the fields from the residential settlement. Zibi village consists of 1,750 morgen, with 
a population of 1 702 (234 families) of Fingo and Gaika-Mbo TA origin.  
 
 

 
 
 
3.2.2 History of the Chieftaincy 

 
The Middledrift area is situated in the part of the Eastern Cape between the Keiskamma and Kei rivers 
which was lost by the amaXhosa during the frontier wars of the 19th century. The process of 
colonization by the British and resistance by the amaXhosa resulted in a complex situation regarding 
traditional authority. The lands of Sandile, Maqoma and other chiefs of the Rarabe kingdom became 
known as British Kaffraria, a ―Crown Reserve‖ where Africans of Mfengu, Gqunukwebe and Xhosa 
origin who were considered loyal to the British were allowed to settle. This area was part of the area 
annexed by the British as the Province of Queen Adelaide in 1835, and as British Kaffraria in 1847 
(see the map in Peires, 1981: 183). The amaHlubi were one of the groups called Mfengu as they had 
fled from KZN during the Shaka wars, settling in parts of Eastern Cape including Southern Transkei, 
Keiskammahoek and Middledrift from 1822 onwards. The area of the Mgwalana TA was granted to 
Chief Shadrack Zibi by the British colonial government in return for the support of the amaHlubi during 
the frontier wars. The area became known as Emahlubini.  The history of the amaHlubi is a complex 
and interesting one, and deserves to be recorded in more detail. Here, an initial outline is given in order 
that the dynamics of traditional leadership in the research site may be properly understood. 
 
Local historian Mr George180 explained the history of the Zibi chieftaincy and their role in the frontier 
wars as follows: 

The Zibi chieftaincy originates from nature and tradition – they were born to be chiefs starting 
from Bhungane, the person who made sure that this chieftaincy gets recognition. He is the 
person above in the Hlubi tribe, who bore all these chiefs. The Zibi people come from Natal 
where they fled Shaka wars, the Mfecane, and ended up at their current location. When they first 
arrived it was difficult for the Mfengus, because on the way from Natal, moving and looking for a 
place to settle, they arrived at locations with people already settled, they also needed a place to 
live and the first question they were being asked was whether they had a chief among them. 
They realized that if they reveal their chief, he would be killed so that they can easily be captured 
and incorporated into the other tribe. When the Mfengu left Natal the amaXhosa had already 
occupied the Eastern Cape. The Mfengu decided to hide their chiefs and chieftaincy and claim to 
have left them in Natal and to have fled without them. This is how the Mfengu chieftaincy got 
suppressed throughout the years. During those years, the wars between Blacks and Whites were 
still in force. Blacks were now becoming more powerful and it was becoming more difficult for 
Whites to conquer them. It was around the early decades of the 1800s (the wars of Ngcayechibi). 
Whites decided to survey the land and create new boundaries, they created buffer zones (places 
where no one was allowed to settle and live). These buffer zones (―no man‘s land‖) were meant 
to create a space between Blacks and Whites so that when Blacks decide to attack the Whites 
they can be seen before reaching the Whites area. People who were found residing in these 
areas were arrested. Even after this strategy was put in place, the Xhosas made strides and 
means to get to the Whites. They went to an extent of organizing attacks which were executed 
during the nights. 

The Mfengu on the other hand were being ill treated and insulted now and again by the 
Xhosas because they resided in the Xhosa land. Realizing these tensions between the two 
groups, the Whites decided to befriend themselves with the Mfengu with an aim of gathering 
support among them in exchange for land. The deal was that, the Mfengu must assist the Whites 
conquer Xhosa and Xhosa land be captured, the Mfengu will in turn be awarded with a share of 
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the land where they can live peacefully. That is how the Mfengu became informers to the White 
people. They fought these battles and defeated Xhosa. That is how the so called buffer zones 
were awarded to the Mfengu. Zibi people were awarded the land that they are currently residing 
in (which was also a buffer zone), the buffer zone included the Peddie area up to the Kei river. 
After the Mfengu were given these buffer zones, they decided to reveal their chieftaincy and were 
recognized.  

 

 
 
The Mfengu people made 3 oaths under the ‗Mqwashu tree‘ at Peddie after they revealed their 
chieftaincy: 1) They would obey the ruling government; 2) They would obey God who created heaven, 
earth and the people and everything alive; and 3) They would make sure that their children are 
educated no matter what the circumstances are. These have been their guiding principles throughout 
these years until now.  
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British colonial policy was annexation and rule of the Xhosa people and other Nguni (Xhosa-speaking) 
people through their chiefs. Between Mbem and Alice, there was a band of villages which were 
organized on the basis of quit-rent land holding, with free commonage. Schools and missions were 
established as part of Sir George Gray‘s ―civilising mission‖ and to form a buffer zone between the 
white settlers and the amaXhosa further to the East.  
 
As one informant181 from Zibi explained: 

The Hlubi allowed the missionaries to come to their village and they built churches with 
missionary schools in the area i.e. the Reformed Presbyterian; the Methodist; and the 
Presbyterian churches. Zibi community was among the first to have schools especially standard 
6. Children used to come from far away places to study at Zibi. Falconer was the name given to 
the Reformed Presbyterian church school hence the Zibi village was known as Falconer. That is 
how people from Zibi village became well educated and enlightened at an early stage. 

 
After the devastation of warfare and the cattle-killing of 1856-7, an independent peasantry struggled to 
redevelop. By 1910 there were few commercial farmers in the area, and it faced severe overcrowding 
and overgrazing. The 1913 Land Act resulted in further loss of land and pressure on existing land. The 
amaHlubi participated in the First World War (1914-1918) with the hope of again gaining additional 
land in return for their support for the government. This resulted in the splitting of the amaHlubi, with 
many leaving with Chief Shedi in 1924 to settle in Rustenburg. This history is narrated as follows by Mr 
Mzileni:182 

In 1905 Shedi Shadrack Zibi was the chief of the amaHlubi here at Zibi. After a while chief Shedi 
decided that his land is very small and is governing a small number of people. He wanted to have 
more people under his authority and tried ways to achieve that. After ruling for some time, the 
white people came to gather support from Chief Shedi and his people and he agreed. He left with 
his men from Mahlubini community; their ship sailed and reached the destination. Another ship, 
I‘ve forgotten the chief in charge of it, but it contained people from eMagqunukhwebeni 
(Gqunukhwebes), sank and it was called the Mendi.  
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After my grandfathers participated in this war and demerged victorious, they came back and 
went to the authorities to claim their prize for their hard work. Shedi asked for more land, the 
authorities informed him that, there is no more land available because unoccupied land is very 
little. Shedi argued that the Boers were offered land and after coming from war, they have been 
given high positions in the police force and other government institutions, so what is it that he 
was going to receive as a token of appreciation. The government indicated that even in the 
Transkei area land has all been occupied and the only place with land still available is at 
Rustenburg and is very far. Rustenburg was also a place for the Tswana so they will not been 
keen to demarcate for someone from another tribe especially non-Tswanas. The solution to this 
problem was for Shedi and his people to buy this piece of land. He agreed, and therefore 
managed to acquire the land through help from the government. The Mahlubini people had to 
move from the Eastern Cape to Rustenburg, they became divided on the issue other wanting to 
go with the chief and others not wanting to leave their forefathers graves behind.  
 Some of the people moved together with the chief to Rustenburg and others remained 
behind. On their arrival at Rustenburg, Shedi wanted to pay for the land so that all the land would 
be registered in his name. Again, they were divided on the issue and others decided to run away 
from the chief‘s authority and seek a place to live in the nearby township. Those who became 
loyal to the chief carried the burden of paying for their share and that of the defectors. The land 
that the Zibi people occupy in Rustenburg rightfully belongs to them because they have legally 
bought it. With these new government laws, the Tswana people have tried to claim it from the 
Zibi community but the magistrate ruled in favor of the Zibi community because there are 
documents supporting the fact that it was sold to them and therefore a private property. 

 
This understanding of the history of the amaHlubi is confirmed by Mr George:183  

Chief Shadrack Shedi Zibi is among the first chiefs to lead the Zibi people. He was educated and 
was able to read and understand various government laws. This is where the problem emanated 
because he could understand the laws. The Land Act of 1913 became a source of conflict 
because it provided that, all the land belongs to the government - a chief cannot do anything on 
land without the approval of the magistrate. Shedi hated this Act because he felt that, you can not 
be declared chief if you do not have control over your own land. He gathered support from his 
people including Keiskammahoek area informing people of the provision of this Act. He felt that 
the Zibi people should buy their own land wherein the chief will have land rights and powers. This 
is how Shedi ended up in Rustenburg. 

  
In terms of administration, by the 1870s the Ciskei region comprised thirteen magisterial districts. In 
most cases the name of the district and that of the main settler town were the same. British Kaffraria 
was initially divided into the districts of East London and King Williams Town. Location boundaries in 
the Middledrift area were established in 1928. By 1937 King Williams Town had been subdivided into 
the magisterial districts of Middledrift and Keiskammahoek. A Native Affairs Commissioner was 
appointed for Middledrift in line with the 1936 Land Act and the establishment of the SA Native Trust. In 
this era, magistrates played the central role in administration of rural areas in the ―reserves.‖  For most 
of this period, between 1924 and 1976, the amaHlubi of the Eastern Cape were without a chief; 
administration was thus through the white magistrate who was assisted by headmen: ―Before the late 
chief Zanoxolo was installed into chieftaincy, the Zibi community had no chief but a headman known as 
Mr Natu Ngweyethafa Zibi. He passed away before he could be sworn in as chief.‖184 
 
By the mid-20th Century, the administration of the Ciskei ―reserve‖ involved villages being treated as 
separate units known as locations, under the authority of Native Commissioner for the District. The 
senior official in each village was the headman, paid by the Native Affairs Department, and responsible 
for basic administration and law and order. In villages with communal or Trust tenure, the headman 
was empowered to allocate land, subject to Department approval. When the headman was elected by 
the village members, the administration ―had the power to override such an election, and to appoint a 
candidate of its own‖ (De Wet and Whisson, 1997: 3). Headmen were therefore ―often caught up in a 
conflict of loyalties, particularly with regard to the enforcement of unpopular policies, and on occasion 
had their houses burnt down‖ (De Wet and Whisson, 1997: 4).  
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It was in this period that residents of the area suffered from loss of land, drought, and betterment 
planning under both segregationist and apartheid governments. In the timeline exercise,185 residents 
remembered the drought of 1927 and the ―worst drought of all in 1945, when ‗people lost a lot of their 
cattle which just died out in the grazing fields; dogs ate meat to their satisfaction.‖  
 
In the 1950s, with the implementation of the Bantu Authorities Act, the amaHlubi were incorporated 
against their will into the Ngqika-Mbo Tribal Authority, under the leadership of Chief Mhlambiso. This 
event was remembered as ugunyaziwe 1 (the first authority) and is remembered as a painful event by 
some of the older residents of Zibi village, for Chief Mhlambiso, although an amaHlubi chief, was not 
the chief of the Zibis. This was thus a typical case of the imposition of traditional leaders on a particular 
community. However, the area did not become a dumping ground for people forcibly moved from the 
―black spots‖ of White South Africa in the apartheid era. The Surplus Peoples Project notes that ―[a]part 
from those people who have been relocated to make way for irrigation schemes, there is only one 
resettlement site in this district (Elukhanyweni)‖ (SPP, 1983: 40). 
 
Betterment planning was implemented in the 1930s-40s and again in the 1960s-70s. 

The change in governments brought many changes to how the Zibi people lived. In the 1960s 
they were forcibly removed from their places i.e. Matolweni and Sxhotyeni and were made to 
settle where they are currently residing. This area is called Mahlubini because only the Hlubi tribe 
was the first to reside in the area. The Zali community (Mabhele) and the Cildara community 
(Manxasana) settled in this Hlubi land out of request from their chiefs and government.186 

 
The betterment planning was designed in 1961, in terms of GN No 1237 (dated 16 August 1963); and 
resulted in forced villagisation and stock culling, with three morgen being identified as arable land 
(Minkley, and Border Rural Committee):  

….their forefathers are the ones who first settled at Zibi village, they settled on the other side 
known as eMatolweni next to eSxhotyeni, they were removed around the 1960s and were told to 
settle at this current location. They were forcible moved by the trust and were allocated this land. 
It was a very painful experience for them when they were moved but had no choice on the 
matter. For people with field sites at eMatolweni they arrived at the current location with their 
residential sites already demarcated. As Mgwalana T.A. residents, they lodged a betterment 
claim in 1998 under the government‘s restitution program and are currently busy in one of the 
various stages of their betterment claim.187 

 
In the 1970s, the amaHlubi in the Eastern Cape reclaimed their chieftaincy in a difficult and protracted 
process of negotiations: 

About the Zibi residents who refused to move with the chief, Shedi wanted to punish them and 
made sure that no chief will be installed in his place even though he was far away. The Zibi 
residents went to the magistrate offices but were informed that Shedi has not granted permission 
to install a new chief in his place. It was not difficult for him to do so because most of the work 
including overseeing residential and field sites demarcations, etc had already been done. Shedi 
wanted to rule in both place i.e in Rustenburg and in the Cape. He appointed Mr Natu Zibi 
(Karini‘s son) to be headmen for the people remaining behind. After he passed away, the 
government required that another person be appointed in his place, the community wanted an 
appointment to come from the Zibi family again but could not find any eligible candidate, they 
settled for another Mr Zibi who did not come from the same house as the late headman. The 
government refused this appointment because this man was a bit deaf and his intellectual 
abilities doubted. The government gave the Zibi people a time frame informing them that, if the 
date arrives with no alternative name submitted, it will have no choice but to make its own 
appointment. The date passed with the community attached to its initial decision so the 
government appointed Mr Kruger Vuso to be the headman. With change in governments, the 
government did not approve Shedi being chief in two provinces and required that Zibi residents in 
the Cape have a chief that resides in the Cape. The people under the leadership of Mr Zachariah 
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Vuso because  Mr Kruger Vuso had already passed away, started talking about investigating 
their own chieftaincy. They decided to appoint Mr Yorwana Zibi from the Right Hand House and 
appoint to be headmen so that he can become familiar with governing matters with an intention 
of making him the Chief after their chieftaincy has been granted back to them.  It was around the 
1960s when this whole issue became serious and Zanoxolo was the living son from the Right 
Hand House. The government advised the Zibi people to go and seek written permission from 
the Chief in Rustenburg allowing them to appoint a chief to rule them among the people who 
were left behind. Old men were elected to go to Rustenburg and seek this permission, chief 
Shedi had already passed away and his wife was the one acting on behalf of his son. She gave 
them the permission which they took to the magistrate office. They went to Port Elizabeth where 
the late Zanoxolo was working to inform him of the community decision to make him chief, he 
refused stating that he was working for his family but the people persuaded him stating facts that, 
the Zibi community was ill treated by Chief Mhlambiso who was appointed by the government to 
oversee the Zibi people. The issue of employment which was done via chiefs is one of the major 
problems that led the Zibi people not to want to be under chief Mhlambiso‘s authority. Mhlambiso 
employed only his people and that created resentment towards chief Mhlambiso among the Zibi 
community. Chief Mhlambiso was against Zibi people obtaining their chieftaincy.188  

 
After the trip to Rustenburg in 1976, the Zibi chieftaincy was eventually reinstated, and Chief Zanoxolo 
Zibi was officially appointed in 1978. The Mgwalana Tribal Authority thus takes its name from Chief 
Mgwalana of the Right-Hand House of Zibi (see family tree below). In 1981, with Ciskei independence, 
Sebe‘s regime attempted to co-opt traditional authorities and enforce a system of headmen on people 
who strongly resisted control and rejected the homeland system in its entirety.  The Zibi community 
and chieftaincy, however, had good relations with Sebe‘s government, following their vow to follow the 
government of the day; and many of them were active in the CNIP and the Ciskei bureaucracy. These 
good relations were also cemented by marriage: 

At last they managed to obtain their chieftaincy and things went very well for them after Mr L.L. 
Sebe became president of the Ciskei. Mr Sebe married Ms Nomathemba Mkhosana from Zibi 
village. They met whilst they were teachers. Therefore Mr L.L. Sebe was the son in law to the 
Zibi community.189  

 
In 1996, Chief Zanuxolo passed away, and Chieftainess Nongamile was appointed as regent. Figure 1 
below shows the lineage of the Zibi chieftaincy as documented by Mr George:190 
 

Figure 1: 
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3.2.3 Current Socio-economic Profile 

 
3.2.3.1 Livelihoods 

 
As in many rural areas of the former homelands, the people of Mgwalana Traditional Authority rely 
mostly on income from government grants, including old age pensions, child support grants and 
disability grants. There are some families receiving cash remittances from family members working in 
towns or cities. There is no commercial agriculture currently taking place, and very little subsistence 
farming; in Zibi village, there are no ploughed fields at present. There are some individuals who still 
keep livestock - cattle, goats, sheep and chickens – for their own use. There are also a few individuals 
who are self-employed, running spaza shops, sheebens, or selling goods like vegetables and amasi in 
Middledrift and Alice. Both the primary and high schools situated in Zibi location have school gardens 
and the produce gets sold to the local community. There is a high rate of unemployment, and there are 
some households with no source of income at all - they rely on other people‘s mercy and government 
food parcels that are distributed once in a while. The PRA mapping and household survey exercises 
revealed detailed data of each household in the village, which can be used for baseline reference in 
the longitudinal survey. The maps here illustrate the layout of the village, with the location of each 
homestead; note the absence of ploughed fields. 
 
Figure 2: Zibi Village – PRA Maps 
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3.2.3.2 Land Access and Land Usage 
 
Land is surveyed and historically held on a quitrent system of tenure. (Although the Ward Councillor 
referred to PTO certificates, this was perhaps referring to other parts of the Ward). Quitrent landholding 
is similar to freehold tenure, but there are restrictions on the right to sell land. Land ―could be 
subdivided only under particular conditions‖ and ―had to be passed from father to eldest son.‖ Sale of 
land could take place only with the consent of Native Commissioner (De Wet and Whisson, 1997: 6-7). 
Fields are scattered, but residences are located in a concentrated settlement, due to betterment 
planning. 189 families currently have land rights (Minkley, and BRC). 
 
 In the household survey of Zibi village, of the 135 households, 64 had access to land. Of these 64, 31 
were female-headed households. However, this needs to be qualified by a clear definition of what 



 50 

constitutes a female-headed household. It is also not clear whether there are any title deeds registered 
to women (which is unlikely since at the time the title deeds were granted, African women were not 
legally entitled to own land). There are no major disputes on land allocation, although the betterment 
process in the 1960s resulted in loss of land and considerable bitterness. There is a land claim lodged 
in 1998 by the Mgwalana Tribal Authority for land dispossessed prior to 1913 (in the 1870s according 
to BRC), as well as a claim for compensation by the community as they were forcibly relocated through 
betterment planning in the 1960s. Both these claims are being processed by the Department of Land 
Affairs.  
 
The problem with lack of productive agriculture does not seem to be an absolute shortage of land. 
Rather, it is a combination of factors which has led to the steady decline in productivity in the area: 
residents of Zibi complain that since the betterment planning of the 1960s, the fields are located too far 
from their homes; and that the lack of fencing for fields means that livestock are straying onto and 
destroying crops. In addition, there is no irrigation and no capital for inputs such as seed, fertilizer and 
tractors for ploughing. Field sites are overgrown with trees (alien vegetation?) which will have to be 
removed before ploughing can take place. General issues identified by BRC include fencing, soil 
conservation, grazing, and camps. .According to the Ward Councillor, women would like to engage in 
poultry and pig farming, however there are no funds to enable them to do so. Lastly, there is a lack of 
will or a lack of labour from those who are resident in the village, as most of the working-age population 
leave to try and find work in towns or cities.  Projects that have been implemented relating to land 
usage include various gardening projects as well as provision of a ward tractor by the Amatole district 
municipality through the Nkonkobe local municipality. This ward tractor has been granted to 
Masincedane under the umbrella of the Middledrift Farmers Association. 
 

3.2.3.3 Infrastructure and Service Provision 
 
The Amatole district municipality through the Nkonkobe local municipality is the main source of 
infrastructure development and service provision in ward 7. On major infrastructure and service 
provision, in 1997 the villages of the MTA received electricity, as part of the government‘s programme 
to extend services to rural areas.  
 
While Zibi and the other villages are not far from the towns of Alice and Middledrift, they are situated in 
a hilly area serviced by extremely poor dirt roads, making them inaccessible to vehicles in times of rain. 
The local municipality has no capacity financially to provide this service hence it refers the matter to the 
district municipality. The Amatole District Municipality on the other hand claims that public roads 
maintenance is the responsibility of the Provincial Pubic Works department.  
 
While there are dams and rivers in the area, some villages still do not have access to clean drinking 
water and to irrigation for fields and vegetable gardens.  In Zibi village, the two community gardens are 
not currently productive; the old age pensioners who are running them are waiting for a tractor in one 
case; in the other the problem is that no-one is willing or able to fetch the water necessary for irrigation. 
Although Zibi does have water taps, the installation of taps in all villages in the Ward has been 
identified as a priority by the municipality. The Amatole DM through the Nkonkobe LM together with the 
National department of Water Affairs are engaged in a process of providing water (through building of 
water taps) in four of the ward 7 villages (Tyali, Nothenga, Zibi and Zali); this service has already been 
provided in other villages. This projects is scheduled to take place from October 2005-July 2006 
 
The available toilets are in poor condition and the construction of VIP latrines has been identified as a 
priority by the municipality. 
 
Zibi village is relatively well-supplied with infrastructure, having a clinic, public telephones, a primary 
and a high school (which is attended by children from neighbouring villages).  This is because of Zibi 
village‘s position as the seat of the MTA. There is no community hall, however, and meetings take 
place in the hut at the chief‘s Great Place.  A community hall was scheduled to be built at Zali location 
in June-November 2005.  
 
Figure 3 below is a map showing the location of important places and institutions in Zibi village, drawn 
up by women in a PRA exercise: 
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3.2.3.4 Development Planning and Development Projects 

 
The Nkonkobe Municipality has an Integrated Development Plan which has recently been reviewed 
(2005); Ward 7 (now 16) of Nkonkobe has its own Development Plan which was completed in January 
2004. The compilation of this development plan involved a Community Based Planning process 
whereby facilitators were trained to gather information from residents and interest groups. In January 
2004 a series of interviews and participatory exercises were held, with the participation of 298 people 
from the seven villages, and the Development Plan was produced on the basis of the information 
obtained.  
 
Tourism projects, income-generating projects, and irrigation for existing vegetable garden projects 
have all been identified as priorities for the villages in the area. The tourism centre is planned for 
Falconer (Zibi village).  
 

3.2.4   Current Political Situation 
 

3.2.4.1 Traditional Council 
 
The MTA is made up of representatives of the five villages. These are not appointed headmen, but 
representatives who are meant to be elected by the villages at a general meeting of the tribal authority, 
called at the Chief‘s Great Place.  Each village must have at least one representative, although the two 
villages with a primarily Hlubi population – Zibi and Ngele – have more representatives. Non-Hlubi 
residents of the villages are not excluded from the process of electing the traditional council 
representatives. The representatives – 16 in total – are listed as follows: 
 
ZIBI       NGELE 
Mr D.M. George    Mr T. Mtshwane 
Mr S. Mevana     Mr Mtshobeni 
Mr J. Tshijolo     Mr Magoqwana 
Mr D. Makhwelo    Mr T. Sabane 
 
ZALI      CILDARA 
Mr Z. Ngudle     Mr M. Ndara 
Mr S. Njamela 
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UPPER REGU (NOTHENGA) 
Mr D. Z. Booi 
Mr K. Sanyaka 
 
Chairperson:  Chief Zibi 
Vice-Chairperson:  Mr A. Javu 
Secretary: Mrs T.N. Mpamba 
 
Councilor to Chief Zibi: Mrs G.N. Mayisela 
 
 
Figure 4 below shows the representation on the Mgwalana Traditional Council: 
 

 
 
Although this is meant to be a democratic process, it is not clear when last the MTA members were 
elected, as the committee has not changed composition for many years. There are no headmen in Zibi, 
since the rule of Brigadier Gqozo, when headmen were abolished. There is thus no clear 
understanding of who should be appointed according to ―tradition,‖ as there are no sons to the chief to 
be appointed as ‗nkosana‘ (headmen). MTA members say they are waiting for the implementation of 
the act to reinstate headmen. It will be interesting to see how the MTA is reconstituted in line with the 
TLGFA, with only 40% of members having to be elected. Will it become more or less democratic?  
 
The MTA used to be the most important structure of governance in the area; however, since the 
institution of democratic local government, the ANC and SANCO have become more popular because 
they are the two structures currently at the centre of development and service provision. 
 
The MTA has been given information about the TLGFA and CLRA, and they are now in a process of 
informing the rest of the community about these Acts. They are aware of the requirement that 
communities apply for recognition as traditional communities but have not yet discussed the issue. At 
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the time of the fieldwork they were waiting for the Provincial TLGA to be passed so that they can start 
with the implementation process.  
 

3.2.4.2  Local Government 
 
The Nkonkobe Local Municipality at present has a total of 41 members, 20 PR and 21 Ward 
Councillors. At present ten of the councillors are women. Councillors ensured us that there will be 50% 
representation of women councillors after the next election, according to ANC policy. There has 
recently been a Community Based Programme Review process, to invite participation in the review of 
the IDP and ―to identify gaps and ensure equal distribution of resources.‖191  
 
The MTA largely overlaps with Ward 7 of the Nkonkobe LM, as described above. There is a Ward 
Councillor – Mr Quma – for Ward 7, and a Ward Committee. The Ward Committee consists of ten 
members, one from each village in Ward 7, with additional representatives from the three larger 
villages – Cildara, Tyali and Ngqele.  
 
Mr Quma192 described his position in the community as Ward councillor for Ward 7 (deployed by the 
African National Congress). He explained the process towards the election of the ward councillor to be 
as follows: Firstly, the ANC sub-branches falling under that particular ward hold their general meetings 
and elect candidates to contest the position of councillor. A general meeting of the ANC branch (ward) 
is then called where these names are scrutinized and discussed; executive members of the ANC sub 
region (Nkonkobe) as well the region (Matole) must be present in this meeting. If there is no consensus 
around one candidate to stand as ward councillor on behalf of the organization, an election is held in 
this particular meeting in an attempt to come up with one candidate name. Local government elections 
are then held and people vote for their organizations. If the ANC wins that particular ward then the 
candidate concerned becomes the ward councillor. Ward 7 is dominated by ANC supporters; there is 
however a very small fraction of UDM supporters in certain villages. There is also a PR councillor who 
is elected in each ward. This person is elected in a ward meeting after the ward councillor has already 
been elected. This person can come from any political organization because the meeting held for 
his\her election becomes a ward meeting (supposedly non-political). In fear of losing election of this 
candidate, the ANC went so far taking people from other wards or areas and made them available to 
stand for this position as long as they were popular in that particular ward, to guarantee their victory in 
election of the PR councillor.  
 
The election of the ward committee members takes place after the ward councillor has been elected. 
Each village holds a village meeting with the presence of the ward councillor and one member is 
elected to represent each village in the ward committee. It is interesting that local government in rural 
areas takes the same form as traditional authorities – i.e. the election of a representative for each 
village. Apart from the ward committee member, each village is again required to call a general 
meeting whereat three members should be elected to work hand in hand with the ward committee 
member.  
 
Zibi village has both ANC and SANCO structures which work together and ―as a result an outsider 
cannot tell the difference between the two.‖ SANCO is however very instrumental in job provision (jobs 
such as cleaning of villages which usually have a maximum period of a month, known as ―ukatyi‖.) 
SANCO is also known as the Residents Association; unlike the ANC sub-branch, SANCO (the 
Residents Association) accommodates everybody regardless of political affiliation. When SANCO 
meetings are called everybody residing in the village is expected to attend. The ANC has a majority 
(almost 98%) of supporters in the village. The UDM has very few supporters, and as a result most 
people in the village are not aware that there are UDM supporters within the village. They were 
revealed during the 2000 local government election when there was a UDM party agent present at the 
voting station.  The Chieftainess is allowed to attend the SANCO meetings. She is not necessarily 
supposed to attend these meetings in person, but if she does not she should send her representatives.   
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Mrs Sauli,193 representing Zibi village on the Ward Committee for Ward 7, claims that there is a working 
relationship between her and the Chieftainess, including the Mgwalana Traditional Authority, because 
when she goes to deliver letters, reports, etc, ―she is not chased away.‖  
 

3.2.4.3          Women‟s Participation 
 
The regent of the MTA is a woman, Chieftainess Zibi.194 Her chief councillor is also a woman,195 and 
the secretary of the Mgwalana Traditional Authority – a permanent, salaried position since 1985 - Mrs 
Mpamba,196 is a woman.  Besides the chieftainess and secretary, there are no women representatives. 
It will be interesting to see how the MTA is reconstituted to include a 33% representation of women.  
 
The Chief‘s Great Place at Zibi used to have committees (igoqo) to organize functions. Each village 
had a representative on the igoqo, and there were two separate igoqo, one for women, the other men. 
These performed particular gender-related tasks: the men would deal with slaughtering, cutting grass, 
organizing wood for fuel etc for ceremonial events; while women would organize cooking and catering 
etc. Mrs Dekeza,197 an elder in the Zibi community, described her membership of the igoqo; however, it 
seems that it is no longer functioning. 
 
The Zibi people have, according to Mr George,198 always had a traditional court and are ―planning to 
revive it with the new law that has been passed by the government.‖ However, the place of the 
traditional court – the Imbizo Tree at Zibi – is strictly the preserve of men. No women are allowed to 
participate, and if the child of a mother is involved in a case, the mother can bring the child to the place 
but may not ―cross the road‖ into the area of the Imbizo Tree (see Figure 3). The regent (chieftainess 
Nongamile) plays no role in the traditional court.  
 
In relation to local government, the ward committee representatives are apparently elected by the 
residents of the villages, and they thus determine whether a man or a woman represents them 
(although the specific dynamics of the elections are not clear). Three of these ten representatives are 
women (including the representative from Zibi village, Mrs Sauli). She participated in the formation of 
the development plan for Ward 7. However, another local government representative alleged that the 
three women had ―no influence‖ and made ―no contribution to decision-making in the ward committee.‖ 
However, they did not explain this allegation, and claimed that the women had received the same 
training as the other ward committee members, at the University of Fort Hare.  
 

3.2.4.4  Other Political Dynamics 
 
The Mgwalana population is almost 100 per cent ANC supporters; however there are political conflicts 
within these ANC supporters, with two factions comprising former African Democratic Movement 
(ADM) supporters and the old ANC supporters. There is now some kind of a relationship between the 
councilor who is from the old ANC group and the Chieftainess who is associated with the former ADM 
support group. The relationship between the MTA and the local mayor was described as very good. 
There is a SANCO structure existing in the area which also has working relations with the MTA.  
 
In Zibi village itself, there are the following structures of governance and civil society: 

1. Mgwalana Traditional Authority 
2. SANCO 
3. ANC Sub branch 
4. ANC Women‘s League 
5. Vukani High School Governing Body 
6. Zanoxolo Primary School Governing Body 
7. Creche Governing Council 
8. Clinic committee  
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9. Ward Committee 
All the above mentioned structures are available in each village of Mgwalana T.A except for the high 
school and clinic committees. There is a crèche, and a primary school in each village. There are two 
high schools at M.T.A. one at Zibi and one at Cildara. There is one Clinic situated at Zibi village 
servicing the whole M.T.A 
 
In terms of NGOs active in the area, the Border Rural Committee, which is based in East London, is 
engaged in mobilizing villages in the Middledrift and other areas of the former Ciskei around restitution 
claims resulting from betterment planning, under the banner of the Vulamasango Singene Campaign. 
Although the MTA is involved in land claims as outlined above, the Border Rural Committee is viewed 
with some suspicion by the leadership of the MTA as ―outsiders‖ who have their ―own agenda.‖  
 
 
3.3  Eastern Cape: Sithebe Village, Ebhotwe Traditional Authority 
 

3.3.1 Geography and Demography 
 

The Sithebe Tribal Authority, to be renamed the Ebhotwe Traditional Council, is situated about 100 
km away from Mthatha, between the Mtata and Mbashe rivers. It falls within the King Sabatha 
Dalindyebo (KSD) Local Municipality, which iin turn is under OR Tambo District Municipality.  KSD 
Local Municipality is made up of two magisterial districts, which are Mthatha and Mqanduli.  The 
Sithebe Tribal Authority falls under Ward 20 according to the new demarcation of municipal areas; 
before the demarcation, it fell under Ward 16.  Sithebe Tribal Authority is made up of the following 
administrative areas: 

 Mvezo;  Tyalarha;  Qunu;  Ngcendese;  Upper and Lower Mthentu; and  Sithebe Administrative Area 
 

The Sithebe Administrative Area is the focus of the research. There are fourteen villages that that 
constitute Sithebe Administrative Area, which are; Sithebe, Gangxo, Hombani, Ngweni (Ward 19), 
Dukathole, Mantshayi, Buwa (Ward 19), Thantseka (Ward 19), Manzotheni, Tsilekani, Qiya, Xeni, 
Mgqumo and Mavulaneni. The office of the Sithebe Tribal Authority is situated in the Sithebe 
Administrative area.   

 

3.3.2 History of the Chieftaincy 

 
The Thembu people have been living in the area of the Mbashe and Mthatha rivers for centuries; 
before the first European settlement at the Cape, at the time of colonial expansion at the beginning of 
the 19th century (see Map 3 in Wilson and Thompson, 1982: 77) Wilson and Thompson note that the 
Thembu chief Nxeko was ―buried on the Msana, a tributary of the Mbashe, and there his sons Hlanga 
and Dlomo fought for the chieftainship.‖ They estimate that Nxeko died before 1620; the Thembu 
lineage lists nine chiefs before him, and nine after him before 1868 (Wilson and Thompson, 1982: 95;  
see also Table V: Thembu Genealogy, op cit: 94).   
 
During the apartheid era the Transkei, from 1976 onwards, was ruled ―with an iron fist‖ by Chief Kaizer 
Daliwonga Matanzima, a nephew of Mandela‘s (from the right-hand house of Mtikrakra) who chose to 
collaborate with the white minority government. In 1980 he deposed the legitimate king of the Thembu 
people, Sabatha Dalindyebo. King Sabatha Dalindyebo (Ah! Jongihlanga!) went into exile and died in 
exile. While in exile, Chief Bambilanga Mtikrakra acted on his behalf. King Buyelekhaya Dalindyebo 
(Ah! Zwelibanzi!) returned from exile and took over his rightful position as king.  
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Sithebe is the site of the Thembu kingship; as explained by Chief Mtikrakra,199 spokesman for the 
Thembu king, ―The chieftaincy of Sithebe is the reserve of the Thembu kingship, reserved for grooming 
the eldest son of the king before he takes over the kingship.  Whoever rules over there does that as an 
appointee of the king, which means that the Sithebe chieftainship is only hereditary to the king not to 
the ruling incumbent.  It has been like that for years immemorial.‖  
 
The Thembu kingdom is one of six recognized kingdoms of Xhosa-speaking people in the Eastern 
Cape. The Mpondomise kingdom is a seventh which is still to be officially recognized (Holomisa, 2006) 
 
 

3.3.3 Current Socio-Economic Profile 
 

3.3.3.1 Livelihoods 
 
Sithebe is traditionally a subsistence farming area, with people gaining at least a portion of the income 
from growing crops (maize and vegetables) and keeping livestock. The household survey, however, 
showed a very high degree of dependence on government grants, and some income from remittances 
from migrant labour. There is no commercial farming and no large businesses, although there is one 
small shop. PRA exercises involved constructing a detailed database of households which can be used 
for reference in subsequent studies. 
 
According to the sub-headman at Dukathole village, which is under Sithebe Administrative area, land is 
used for crop production, but they plant only maize because the land is not fenced. If the land was 
fenced they would plant other crops because the soil ‗is suitable for everything‘. The map drawn by 
residents (Figure 5) indicates the location of fields (amasimi) relative to homesteads: 
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Figure 5: PRA Map of Sithebe Village 
 

 
 
 

3.3.3.2 Land Access and Land Usage 
 
Land at Sithebe is utilised for crop production, residential purposes and livestock grazing.  People have 
a Permission to Occupy Certificate (PTO) for the land that they occupy.  Land allocation is authorized 
by the chief, but is in practice controlled by the headmen in consultation with the sub-headman for the 
particular village.  Following the normal course of events, a sub-headman would call a community 
meeting where a decision is taken about the land to be allocated since each household is entitled to a 
plot.  The family that has been allocated land pays R120, two bottles of brandy, two bottles of beer and 
two litres of soft drinks.  One hundred rand and one bottle of brandy goes to the headman, and twenty 
rand goes to the sub-headman.  The community uses the rest of the payment as witness that a certain 
family was allocated a piece of land. In the case of agricultural land/field sites, PTOs are issued in 
conjunction with the regional Department of Agriculture. Mr Mtikrakra has been instrumental in 
ensuring that people receive PTOs, working in conjunction with the regional Department of Agriculture. 
 
Both the Chief and the spokesman for the King averred that women do have access to land: 
―Everybody is entitled to land allocation including girls that are not married.  This is done to avoid family 
conflicts.‖(Chieftainess Noluntu). Chief Mtikrakra said that in his area women already have access to 
land; for example if a young girl happens to have a baby outside marriage that girl is entitled to a 
residential site. (This happened in Tyalarha village.) 
 
According to Chief Mtikrakra, nothing is currently being done about the implementation of the CLRA in 
the area. 
 

3.3.3.3 Infrastructure and Service Provision 
 
Water and electricity provision are still major problems in the Sithebe Administrative Area. There is 
some water supply at Sithebe, but most villages still rely on fetching water from the river. During the 
course of the fieldwork, an Eskom representative visited the Chief to discuss electricity supply.  
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All roads linking the villages in the area are gravel, and are in a very poor state. The Ward Councillor 
indicated that the municipality is ‗going to do all roads in the area‘, and that in addition there will be an 
access road built at Thantseka and a bridge built at the Buwa river.  
 
There is a clinic but villagers complained that it is poorly equipped and serviced, and lacking in basic 
medicines.  
 

3.3.3.4 Development and Development Projects 
 
Chief Mtikrakra200 does not know about the Integrated Development Plan (IDP) for the area.  While 
Nkosi Dinizulu201 (headman of Sithebe) also denied knowledge of an IDP for the area, the ward 
councillor202 confirmed that there is an Integrated Development plan for the area which is embodied in 
the IDP of the KSD Local Municipality.  He claimed that there were IDP ―roadshows‖ that were done 
and people of Sithebe participated in those road shows. 
 
The ward councillor explained that there were extensive development plans for the area, including 
tourism development which involves the building of an African or cultural village in Mvezo, the building 
of a cultural village and exhibition centre at Bumbane, as well as the building of chalets, a conference 
centre and a five-star hotel. A circumcision school is also planned. The ward councillor also claimed 
that ―there is a massive food production programme at Sithebe, Ngwema Tantseka and Tyalarha‖ (this 
is to be verified). 
 
 

3.3.4 Current Political Situation 
 

3.3.4.1  Traditional Authority 
 
Chief Noluntu Dalindyebo, the first wife of King Buyelekhaya Dalindyebo (AH! Zwelibanzi) heads the 
tribal authority.  The chieftainship for Sithebe Tribal Authority is reserved for the son of the king.  King 
Buyelekhaya is the elder son of late King Sabatha Dalindyebo (AH! Jongihlanga!).  
 
Within the TA, each administrative area is under the control of a headman (isibonda/nonkosana). 
These headmen are selected by the king, in consultation with his subjects. These six headmen make 
up the ‗higher committee‘ of the Ebhotwe Traditional Authority.  

 

Within each administrative area, each village is under the control of a sub-headman (ibhodi).  The sub-
headmen are elected by the residents of the villages. A sub- headman must be a person born in that 
village and known by the community.  
 
In the case of the Sithebe Administrative Area, with fourteen villages, all the fourteen sub-headmen, 
together with Chief Dinizulu, the headman, make up the tribal authority and tribal court for the Sithebe 
Administrative Area.  The headman manages all the 14 sub-headmen.  He sits for court cases.  He 
allocates and administers land, and he also sits in the tribal authority.  He is the younger brother to 
King Buyelekhaya Dalindyebo. According to Chief Mtikrakra, the current role of traditional authority is 
to deal mostly with community issues in whatever form, under the jurisdiction of that traditional 
authority.  Whoever rules at Sithebe automatically assumes headship of Sithebe, as it is currently the 
case. Hence, Dinizulu in his position as headman is acting on behalf of the son of King Zwelibanzi. 
 
Figure 6 illustrates representation of villages and administrative areas on the Sithebe Tribal 
Authority/Ebhotwe Traditional Council. The whole Ebhotwe Traditional Authority consists of all the 
representatives of all the villages, although it seems that it is seldom constituted in this way, except 
possibly convened for an issue which affects the whole area. There are three villages that fall under 
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Ward 19, which is not part of the Sithebe Tribal Authority, but these three villages are also under the 
jurisdiction of the Sithebe Administrative Area.  
 
Figure 6:  
 

 
 
   
 

3.3.4.2  Changing Role and Status of Traditional Authorities 
 
The opinions of traditional leaders and elders in the Sithebe community indicate considerable 
dissatisfaction with the loss of power experienced by traditional authorities in the past ten years.  

According to Headman Dinizulu, traditional authorities are the custodians of land in terms of land 
allocation for residential purposes and ploughing fields.  Traditional authorities have been performing 
these duties for a long time.  The only difference now is the existence of ward councillors and the 
unclear roles and responsibilities of the two institutions.  The impression is that the ward councillors 
have taken over the duties that had been the responsibility of the traditional authorities. This has 
resulted in the reduction of the status of traditional authorities 

 
According to Chief Mtikrakra, the powers of traditional leaders have been reduced in this new 
dispensation.  In terms of traditional leadership, there is a vast difference between the apartheid era 
and the democratic government era.  For example prior 1994, if someone broke the law and the tribal 
authority called the person and he failed to show up, the tribal authority could charge and fine that 
individual and in this manner, people generally respected the powers of the tribal authority. 
The dissatisfaction with their loss of authority is expressed as follows:  

In the new democratic government people no longer do that [obey the tribal authority] because 
there are no laws that compel people to heed to what the tribal authority says.  An example is the 
Transkei Authorities Act 4 of 1965, which was against illegal gatherings, but now people do as 
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they wish or please.  People hold meetings at schools, churches even in open areas.  Even tribal 
authorities courts are no longer respected by the defendants being charged.203 

 
According to Headman Dinizulu, traditional authorities used to play a role in customary and cultural 
activities that took place in the village (i.e. Intonjana and Ukuzila).  They also participated in the making 
of laws for their communities; for instance, on Sundays no one was allowed to work, and if a resident 
broke this law they would be fined in the tribal court.  Since the introduction of ward councillors, this 
active role of traditional authorities has faded.  Currently, however, traditional authorities are 
campaigning for recognition of culture and customs and to achieve this aim, traditional authorities must 
work together with government. 
 
According to Sithebe TA‘s secretary,204 the roles of traditional authorities should be more extensive:  
The police must work together with traditional authorities, and when the police are searching for an 
alleged criminal, they must first consult with the traditional authorities. Also the Department of Health 
must work together with the traditional authorities. The traditional authorities must collect the statistics 
on mortality rate in the area and the traditional authorities will have the statistics of all the people who 
are in the village. She feels that if this system can be introduced, it would help fight corruption 
(concerning government grants) in the area. All deaths should be reported to the traditional authorities 
and traditional authorities should handle issues about land and inheritances. The view expressed was 
that the ward councillor must not have any input in the matters mentioned above because he knows 
nothing about the customary practice of the area. Her opinion was that ―the status of traditional 
authorities has declined. During the apartheid regime traditional authorities were respected and the 
dignity of traditional authorities dropped in this new democratic government. Ward councillors in this 
new democratic government have replaced traditional authorities; this has brought about an increase in 
crime also in rural areas.‖  
 
This view is supported by one of the elders in the community who was a member of the TA for 37 
years.205 He argued that in the past traditional authorities were respected and there was no crime. 
Traditional authorities used to sit for court cases. Traditional councillors were not biased; this led to a 
reduction of crime and violence in the area because people were scared of being charged and fined. 
As a person who used to sit for court cases they had a right to repossess somebody‘s properties if 
somebody fails to pay the fine. A person who used to sit for these court cases was called ‗the tail‘ of 
the traditional authority. He concluded: 

Now that there is this democracy the status of traditional authorities has faded. Traditional 
authorities are close to the people but people are chaotic. We as elders of this community we lost 
interest in the new dispensation. There is a new word that has been introduced and this word is 
called democracy and people know nothing about this word. 

 
3.3.4.3  Local Government 

 
In terms of the Municipal Structures Act 117 of 1998, the King Sabatha Dalindyebo municipality falls 
under category B. KSD is made up of two magisterial districts, which are Mthatha and Mqanduli.  There 
are 32 wards demarcated within the KSD, determined by the number of voters. In each ward there is 
one ward councillor and 10 ward committee members. The ward councillor is the chairperson of the 
ward committee. Ward committees must constitute representation from all the villages. The election 
procedure ―depends on what people want,‖ according to the local council representative,206 but during 
the election of the ward committees ―all the stakeholders are invited.‖ 
 
In practice, however, while there is a ward councillor, there is no functioning ward committee in the 
area.  There is an apparent lack of co-operation, sometimes articulated as hostility, between the local 
council representatives and the TA representatives and the villagers. TA leadership claims that the 
ward councillor is ―not delivering on the promises he makes‖ and that the ward councillor ―distances 
himself from the traditional authority.‖  
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Others, at a community meeting held on 24 September 2005, expressed the view that the ward 
councillor is ―confusing‖ the people in the TA. For many villagers the local government representatives 
are simply inaccessible to them, as they ―come from outside‖ and have no transport to travel to 
villages. ―He does not even have a horse!‖ as one participant at the meeting exclaimed.  
 
The secretary of the TA207 was particularly vociferous in her view that the ward councillor does not play 
a constructive role: ―The major challenge that is facing the area currently is that the ward councillor 
comes in the village and causes confusion. The ward councillor does not consult with the traditional 
authorities; they just consult people who are influential in the village but not part of the traditional 
authority.‖ She feels that when the ward councillor comes in the area he must inform the traditional 
authority of why is he calling the meeting, and the traditional authority must then come up with a 
suitable date for the meeting.  

What happens is when the conflict arises in those illegal gatherings that the councillor holds with 
the people that are close to his heart, the headman is called to resolve the conflict, this makes 
work difficult for the headman because he was never part of the gathering in the beginning and 
the headman does not know anything about his presence. 

She says that the ward councillor should hold his meeting at the premises of the tribal authority and 
that the ward councillor is ―creating enmity amongst the people.‖ 
 
A sub-headman208 expressed the view that the major challenge facing Sithebe is the ward councillor 
who ―undermines the traditional authorities.‖ He says that the people of Sithebe are used to traditional 
authorities and that if somebody is having a problem, he will take that problem to the traditional 
authority. They were brought up under traditional authorities. He thinks that the ward councillor will be 
―the happiest man on earth if the traditional authorities did not exist.‖ He is doing all the work that the 
traditional authorities used to do. But ―if we are coming with something that has to do with him, it‘s hard 
to find him.‖ He concluded that the ward councillor must not be kicked out of the area but he must work 
together with traditional authorities. Possibly in an attempt to rectify this situation, the local councillor 
indicated that in the future, the office of the ward councillor will be located right in the middle of 
Sithebe, and the offices of Community Development Workers (CDW) will also be located in the middle 
of Sithebe.  
 
The relative roles of the traditional and local government structures are illustrated in the Institutional 
Diagram constructed by the Sithebe residents as part of a PRA exercise in September 2005. The 
diagram clearly shows that the local government representatives (Uceba) are seen as further away 
from the centre of village life, while the traditional council (Ikomkhulu) occupies the centre point of 
village life. In relation to other institutions, it is clear that there is a good working relationship with the 
SAP (Amapolisa), while the clinic is seen as distant and inadequate. 
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Figure 7: PRA Institutional Diagram 
 

 
 
 

3.3.4.4  Women‟s Participation 
 
The current regent (Chieftainees Noluntu) is a woman; she plays an active role in political affairs, and 
presides over the traditional court on Thursdays. She also authorises land allocation, although she is 
not the primary decision-maker in this regard. One of the six headmen (Nkosikazi Nokwanele 
representing the Qunu administrative area) on the higher committee of the Ebhotwe TA is a woman. 
The secretary of the TA, Mrs Novusile Mbovane, is also considered the ―advisor of the community.‖ For 
example, she helps people with registration of grants, although she was never appointed in that 
position.  She knows that there is a law, which says out of every ten people that constitute a committee 
in the tribal authority, there must be three women. She does not have any problem with women 
participating in decision-making and having access to land as long as the community has agreed that a 
certain women must participate in decision-making.  
 
Chieftainess Noluntu feels that women are fairly represented in traditional councils, referring to the 
higher committee of headmen, where two of the six representatives are women (herself and Nkosikazi 
Nokwanele). But despite this representation at high levels on the TA, the role of women in the 
traditional authorities is very limited. Chief Mtikrakra209 noted that ―Currently women play no role in 
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traditional authorities unless it‘s for duties such as secretarial services or authorised to act e.g. as a 
chief.‖  Nkosi Dinizulu stated210 that ‖women only help in cooking in traditional authorities.‖   
 
The assertion that, in Thembu custom, women do not play a role in traditional authority, was confirmed 
by the lack of participation of women in the community meeting held at Sithebe. However, there does 
not seem to be a rigidly held view in this regard. Thus, sub-headman211 expressed the view that the 
main concern of women is for their arable land to be fenced, and ―they only believe in good advice that 
they get about planting. They don‘t play any role in the tribal authority.‖ However, another sub-
headman212 expressed that, women they do play a role ―in committees that are dealing with problems 
that are facing the traditional authority and also play roles in village committees.‖ These are informal 
committees which fall under the sub-headmen, to serve particular functions at village level, and do not 
constitute part of the traditional authority as such.  
 
Most of the leadership of the TA interviewed were aware of the provisions for women‘s representation 
in the TLGFA, and were accepting of the need for greater participation by women, although it is not 
―traditional.‖ Hence Mr Mtikrakra sees the idea of including women in decision-making and access to 
land as ―ideal.‖  Nkosi Dinizulu also does not object to the inclusion of women in traditional authorities. 
He stated that ―if it‘s a requirement that traditional authorities must include women in their traditional 
authorities in terms of the democratic government that is not a problem – for instance we have a chief 
who is a woman.  But this is a new thing that has just started in this new democratic government.‖ One 
of the sub-headman expressed that the participation of women ‖will be a nice thing to practice because 
no-one is oppressed. We all take decisions.‖ 
 
However it is important to note that currently the ward councillor is a man and the participation of 
women in local government is limited, given the generally weak state of ward committees. The 
secretary of the TA, a woman, was selected as ward councillor but resigned, preferring to serve the TA 
instead.    
 
 

3.3.5 Comparative Analysis of the Two Case Studies: Initial Observations 
  Sithebe – ‗historic‘ chieftaincy; stable; maintained for centuries in the same area; and located at 

site of Thembu King. Zibi – new chieftaincy, result of migrations, disputed, divided, reclaimed in 
1970s  Sithebe – in opposition to homeland rule (deposition of King Sabata Dalindyebo); Zibi – co-
operation with government of the day (as per amaHlubi/Mfengu oath)  Sithebe – traditional way of life, subsistence farming, scattered homesteads; Zibi not involved in 
agriculture, practices such as grinding maize etc; homes closer as a result of betterment 
planning, forced villagisation.  Both have women regents, although their status and power differs according to the specific 
context.  Headmen and sub-headmen play a significant role in Sithebe, but no longer play a role in Zibi.    Different land tenure relationships: Sithebe communal land, PTOs, role of chiefs and headmen 
in allocation; Zibi quitrent, title deeds to individuals, less role for chiefs in land allocation  Zibi – long history of education, Westernistion, Christian belief; Sithebe – traditional, not 
incorporated in the same way in 19th century colonial expansion.  Women‘s access to land: it seems that in neither field site is lack of access the central problem: 
land is underutilized (especially in Zibi). Women do have access to land in Sithebe; meeting 
with chiefs clarified that there is a difference between surveyed and unsurveyed areas, with 
unsurveyed areas (like Sithebe) where chiefs still determine land allocation, women in fact 
having greater access to land than in surveyed areas (like Zibi) where title was always 
conferred on men.  In both cases the Department of Agriculture plays a role in allocating arable land.   
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 The CLRA has not been implemented in either site, and will apply to Sithebe (which is 
unsurveyed communal land) and not to Zibi (which is surveyed land under individual title).   In both villages, residents expressed the problem was not lack of land, but lack of crucial inputs 
or resources to make farming viable: fencing, water, fertilizer and seeds, tractors for ploughing.   In terms of traditional leadership, it is notable that in both villages, women do not play a 
significant role in the decision-making of traditional authorities (land allocation and traditional 
courts being the primary functions). However, in both cases there was a woman regent, though 
her status and real power was dependent on the particular political context of her appointment. 
In Sithebe, the chieftainess has considerable status because her son is the king of the 
Thembus; she is young and very active in political and developmental issues, and also plays a 
role in the traditional court as well as authorizing land allocation. In Zibi, the chieftainess is not 
from the village, and has become regent because of a disputed position in a minor and 
reclaimed chieftaincy; she is older and holds relatively less power. She is also not supported by 
all the elders (including women) in the village as she is regarded by some as an outsider.   In both cases, the chieftainess is assisted by a woman secretary who is highly articulate and 
involved in the affairs of the village; although she does not have any formal power in terms of 
decision-making, it would seem that she has access to information and thereby considerable 
influence. In one case, the chieftainess has one female councillor but she is in practice more of 
an assistant or bodyguard than a political advisor. Most of the advisors and all the other 
members of the TA – headmen or sub-headmen – are male. This illustrates the point that 
representation does not equate with power: Women, although represented at certain levels, do 
not have the same influence as men.  In both cases, the traditional leaders were in favour of the new legislation and the incorporation 
of women into decision-making. This was reinforced by the views expressed by the ECHTL 
members and chairman, who were also in favour of gender equality within traditional authority, 
even though it is not the way things are done traditionally. Women are understood to be 
particularly suited to assuming leadership positions in development projects, community work 
etc. (presumably as distinct from party politics which is still primarily the preserve of men.)  The traditional authorities in both sites are waiting for the implementation of the TLGFA next 
year. They are aware of the provisions of the Act although it is not clear how the provincial act 
is going to be implemented.   In relation to local government, the relationships between the TA and the LC are particularly 
bad in Sithebe. There is a more co-operative relationship in Zibi. In the case of Sithebe it is 
clear that the traditional leaders are ‗closer to the people‘, are accessible and deal with people‘s 
daily problems, in a way in which ward councillors are unable or unwilling to do. In both cases, 
local government representatives and traditional leaders agreed that there needs to be a model 
of co-operation between traditional authorities and local government in rural areas.  There is no serious party political conflict in either area; the majority of residents vote for the 
ANC, and there is a UDM minority. However, the traditional leaders do not see themselves as 
party-political aligned.   

 
 
 
3.4 KZN Province: Mngamunde Village 
 
3.4.1 Historical background 
 
Mngamunde village is located in the Mandlakazi area under the Nongoma Municipality. The community 
in this area is governed by Chief Bhekintinta, who succeeded his father Phumanyova. Phumanyova 
was the son of Chief Bhokwe, who also was the son of the famous Chief Zibhebhu kaMaphitha. 
According to Zulu history, Chief Zibhebhu led the Mandlakazi House in a battle with the Usuthu House 
led by Prince Dinuzulu. This battle was fought principally over who was to succeed King Cetshwayo as 
head of the Zulu kingdom. The famous battle in this conflict between the two houses was fought at the 
top of the legendary KwaNdunu Mountain, where over 100 warriors are estimated to have died in one 
day. KwaNdunu Mountain located in the Mandlakazi District, houses the tribal court of the current chief, 
Bhekintinta E Zulu, is located. While the Mandlakazi house under Zibhebhu lost their bid for rulership of 
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the Zulu Kingdom, the house of Zibhebhu kept its leadership of the Mandlakazi clan, which Chief 
Bhekintitha currently presides over. 
 
Mngamunde takes its name from the tall trees that grew in this area when it was still called Munga. Mr. 
Jomo Ndwandwe who also succeeded his father heads Mngamunde as headsman. The chief, the 
community, appoints the headman in this village. 

 
 
3.4.2 Current Socio-Economic Profile  
   
There are approximately 890 people living in this village, excluding the young children. The population 
is composed mostly of young adults and women. Many people from this village work in Johannesburg 
and Durban, although a significant amount of them are dependent on the government for social grants. 
 
There are several projects in this area under the aegis of both the local and district municipalities. 
However, specific projects such as the water scheme, which is about to be implemented, toilets, and a 
fence that surrounds the community garden are provided by the district municipality solely. Some areas 
are electrically powered while others are not; access to water in this village is derived from water tanks 
from the Nongoma municipality.  
 
The development process in the area is part of the integrated development plan (IDP) for that 
geographic region. For instance, the building of toilets and the installation of water infrastructure 
reflects the implementation of the IDP. There is also an irrigation scheme called the Mhlezebona Land 
Care and other projects such as the sewing club, which are also part of the local economic 
development plan for the area. 

 

The most contentious issue in this area, however, is the allocation of land and other resources. In the 
first instance, women are not allowed to own land independently in accordance with customary 
practices. That is to say, even if a woman has to be allocated land, there has to be a group of men 
(mainly relatives) who should support her land request if it is to be approved by the induna of the area. 
Women that our fieldworker spoke to constantly complained about this aspect of land allocation. 
Moreover, in order to get access to resources the resident must have a relationship with either the 
induna of the area or the councillor. These relationships are often client-patron in nature. In the context 
of power relations that favour either the induna or councillor, this clientelism further disadvantages 
women. 

 

Despite the relative access to water, there is a persistent shortage. Given that women are saddled with 
the responsibility of drawing water, its shortage in the area means that they have to sometimes walk 
long distances to fetch it. The municipality of Nongoma has tried to renovate dams, but even this 
positive step was mired in power struggles between the councilor and the induna. 
 
3.4.3 Current Political Situation 
 
While the politics of Mngamunde is as complex as that of the province in which this small village is 
located, two major faultiness are however discernable. The first has to do with the co-existence of 
traditional and democratic forms of governance structures. Traditional governance structures are 
represented by the chief and his izinduna, while the democratic government is represented by ward 
councillors in the area. A clear demarcation of powers and responsibilities between the two structures 
does not exist. Not only does the selection of power holders between these different government 
systems differ, the manner in which they govern is also different. Most importantly though, it is the co-
existence of these power holders that often led to serious conflicts over issues such as which structure 
should hold more power, the basis of the rulership of leaders and the fight over winning the support of 
ordinary citizens and subjects. While these conflicts generally mirror those fought at a provincial level, 
their consequences are often felt immediately at a local village such as Mngamunde. The existence of 
these parallel structures has often led to serious conflicts between the councilor and the induna of 
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Mngamunde. As a result, there are development projects which are considered to belonging to induna, 
and the beneficiaries to these projects tend to be those people considered to be his supporters. The 
same applies to the councillor. 

 

It is not far fetched to conceive of these separate governance structures as different and conflicting 
political systems with their own independent modes of operation and different authority structures. The 
diagram below graphically illustrates the chain of authority in the traditional governance structure at 
Mngamunde village. 

 

 

Figure 1: The chain of traditional authority at Mngamunde village 

 

Sub-headman Sub-headman

Induna of Mngamunde village (Sakhinyongo
Ndwandwe)

TRADITIONAL COUNCIL
(Made up of izinduna appointed by the chief (60%) and elected members (40%)

INKOSI (Chief Bhekintinta Zulu)

ISILO (King Goodwill Zwelithini)

 

 

 

It must be noted that there are 96 izinduna in the whole Mandlakazi area. Mngamunde village has two 
sub-headmen because it is quite large in size. Some of these izinduna were nominated by the chief to 
serve in the Traditional Council. There are 30 members of the Traditional Council in the Mandlakazi 
area, including the chief. Of the 30 the chief nominated 17 (plus him, which makes 18) and 12 were 
elected by the villagers of the whole Mandlakazi area in the elections held last September 2005 as 
required by the current legislation governing the institution of traditional leadership. While Induna 
Masango, who is the source of this information and is also the member of the Traditional Council, could 
not say for sure how many of the members of the Traditional Council are women; he did mention that 
about four or 6 of the 17 nominated by the chief were women. Furthermore, one woman who was 
elected last September is from Mngamunde village (this is according to the information obtainend 
during the course of our field research. 

 

As mentioned above, traditional structures of governance run parallel to the democratic ones of the 
local government. According to the demarcation of the Nongoma area, Mngamunde area is just one 
ward, and it is represented in the Nongoma council by Mr. Jomo Ndwandwe, who is the ward councillor 
for Mngamunde. There are also ward committees in each and every ward in the Nongoma area, and 
communities elect these ward committees from each ward. Women are represented at the local council 
and in the ward committees and also in local government. 

 

Although the Inkatha Freedom Party is the only political party represented in the village, the village 
residents do not particularly like the councillor, although he represents the IFP. This dislike of the 
councillor represents the second political fault line in the area. Most people interviewed expressed their 
dissatisfaction with his rule and accused him of using his political office for private gain. But given the 
total dominance of the IFP in the area, there does not seem to be much that they can do to change the 
situation. Free political activity in the area is almost non-existent and any attempt to change the 
situation might result to the death of the person making such an attempt. 
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3.5 KZN Province: Nonothi Village 

 

3.5.1 Background/ history 

 

Nonothi village is bordered by an area called No 9 and a village called Bhobhonono and the Msunduzi 
River runs in the middle of the village. The area is slopy but accessible both by car and on foot. Since 
Nonothi is under the KwaXimba Jurisdiction and it therefore under the rule of Chief Zibuse Mlaba. It 
was learned from field research that the current chief is Ibamba (regent) for the young chief is to take 
over the chieftaincy this year (2006). There were concerns from some members of the community 
about potential conflict this transfer of power might cause in the entire KwaXimba area. Some villagers 
were simply worried about whether the new chief would be able to rule fairly and effectively. 

 

3.5.2 Current socio-economic profile 

 

There are about 6 500 people residing in the area with the youth in majority of the overall population. 
Women, both young and old, constitute the overall the majority of the population. There are 
approximately 800 households, with over 8 individuals per household in some instances. 

 
A small percentage of the population is employed in the local factories as factory workers while a large 
percentage remain unemployed. Those who are unemployed are heavily dependent on those 
members of their families who are either employed or beneficiaries of government social grants. This 
dependence on family support is a common South African phenomenon particularly amongst poor 
households where the majority of family members are without employment. While we do not have 
information that disaggregates unemployment in Nonothi along gender lines, statistics about the 
unemployment situation in South Africa generally indicates that women tend to bear the larger burden 
of unemployment. This has serious implications for gender relations; for one, it means women are 
more dependent on men for their livelihoods. In the environment of unequal power relations between 
men and women particularly in rural areas, this dependence is likely to further worsen women‘s status 
and power in the broader patriarchal rural social structure. 

 

Like Mngamunde in Nongoma, access to land and other resources is quite difficult especially for 
women. It is largely based on clientelistic relations with both the councillor and induna. What seems to 
be very different about the manner in which resources are allocated is the strong presence of the ANC 
in the area and the modicum of accountability politics that is associated with this The ANC has always 
poured vast resources in this area in order to show that it is better than the IFP. The incorporation of 
KwaXimba into the eThekwini Municipality should be viewed largely in this political context.  

 

The high level of development in the area of KwaXimba can be traced back to the political dynamics 
between the IFP and the ANC in KwaZulu-Natal. This proximity to an IFP stronghold results in 
interesting political dynamics. For one, there is a strong identification with the ANC in KwaXimba, 
which can be interpreted as a way of distinguishing oneself from political opponents (the IFP in this 
case). Second, the ANC has invested enormous resources in order to develop the village on Nonothi 
and other villages in KwaXimba. This is largely aimed at demonstrating that where the ANC governs 
there is development. The presence of a primary school and a high school in the area should be 
viewed partly in this context. While our research has not yet clearly indicated in what ways this political 
competition benefit women in the area, it cannot be doubted that as compared to Mngamunde in 
Nongoma, gender relations in KwaXimba are much better for women. It would be presumptuous to 
attribute this state of affairs to politics; it may well be the case that is due to the proximity of KwaXimba 
to urban areas of Durban and Pietermariztburg. 
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The following denominations are dominant in the village: 

 Anglican  Methodist  Lutheran  Catholics  Apostles  Nazareth (Shembe)   ZCC (the most prominent in the area) 
 

 

3.5.3 Current political situation 

 

The political situation in Nonothi village mirrors that of Mngamunde village in the sense that there is 
also one dominant political party, which is the ANC in this case. Like Nongoma this area is also quite 
politicised; even leaders who participate in traditional structures, which are presumably non-partisan 
are quite political. Chief Mlaba is a prominent member of the ANC and represents it in the KZN 
provincial legislature. Even the izinduna in the KwaXimba easily identify themselves as members of the 
ANC. The area ward councillor, Mr. Simon Ngubane, is also a member of the ANC. This ready 
identification with the ANC betrays serious competition with the IFP even though it does not exist in the 
area. A short distance from Nonoti village lies a number of villages in which the IFP is quite dominant. 
The ANC dominated areas and the IFP dominated areas often compete against one another for 
political dominance. 

 

Unlike Mngamunde village which falls within a rural municipality, KwaXimba is quite a unique rural 
area. While it is rural and has a traditional authority to prove this, since 2000 it was incorporated into 
the eThekwini municipality. Although the official reason provided for this incorporation was that the 
eThekwini municipality wanted to redistribute resources to poor rural areas such as KwaXimba, there is 
more to the story. The other reason that usually goes unsaid is that it is a reflection of the continued 
IFP/ANC battle for political dominance in the region. By incorporating these rural areas into the 
eThekwini municipality it was thought that they would be weaned from the IFP‘s strangle-hold, which it 
exercised through political and economic patronage. It In addition, incorporation was likely to increase 
the number of voters who were likely to vote for the ANC in the greater Durban area. 

 

While the relationship between traditional leaders and democratically elected leaders is amicable in the 
area (partly owing to their membership of the ANC), this does not tackle the problem of existing parallel 
structures of governance as is the case in Mngamunde. . It is not yet clear in what ways the existence 
of these parallel structures affects the status of women. Our fieldwork shows that allocation of 
resources such as land is still largely run by institutions ruled by men. What is however different about 
Nonoti (say from Mngamunde) is that the procedures and processes followed in allocating such 
resources seem to be quite transparent and the holders of power in such institutions are in some way 
accountable to the population. 

 

Figure 2 below graphically represents the chain of authority in the traditional structure of governance in 
Nonoti. 
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Induna of Nonoti village

TRADITIONAL COUNCIL
(12 members appointed by the chief (60%) and 7 elected members (40%) by the community

INKOSI (Chief Zibuse Mlaba)

ISILO (King Goodwill Zwelithini)

 

 

 

There are eleven izinduna in the KwaXimba Traditional authority; they each represent a village 
(isigodi). These izinduna were appointed by Chief Mlaba to be members of the Traditional Council as 
required by the current legislation on traditional leadership. In total there are 19 members of the 
Traditional Council, 12 appointed by the chief (including himself) and 7 elected by the community in the 
elections which took place last year. While the number of women is not yet clear, our fieldworker was 
informed that some of the members of the council are women (and that includes the secretary of the 
council.  

 

Running parallel to these structures of traditional authority are structures of local government. As 
mentioned above, there is only one ward councillor who represents the whole KwaXimba area in the 
eThekwini Council, Mr Simon Ngubane.  

 

Conclusion 

 While the villages of Mngamunde and Nonothi have instituted new governance structures to meet the 
provisions of the new legislation on traditional leadership; there are significant differences between 
them. For instance, the status and role of women seems to be much better in Nonothi than it is in 
Mngamunde. Women participate more in structures in Nonithi that they do in Mngamunde, and 
governance structures seem to be more accountable to villagers (including women) in Nonothi than is 
the case in Mngamunde. In general, societal attitudes towards women are more conservative in 
Mngamunde than in Nonothi. The reasons for this difference are quite complex. It is quite possible that 
the proximity of Nonothi to major urban areas such as Durban and Pietermaritzburg partly accounts for 
the progressive attitudes of its villagers towards women, while the location of Mngamunde in deep rural 
areas where attitudes to women are quite conservative may explain the difficult situation women 
generally find themselves in. 

 

3.6  Limpopo: Muyexe Village, Shiviti Traditional Authority213 
 
3.6.1  Background / History of the Traditional Authority 
 
The Limpopo study was conducted at Shiviti tribal authority and Muyexe village214 was selected as the 
specific area of study. The researcher spent approximately two weeks in the village, and 16 people 
were interviewed as key informants during this period. Individual interviews as well as focus group 
meetings were also used to collect information. The study has used participatory methods to design a 
social map of the village; a Pie Chart was also done to reflect the source of livelihoods within the 
village and a Time Line to show the history of the village‘s resources from 1960 to 2005. 
 
Muyexe village is located in the remote north-eastern corner of the Limpopo Province. It is situated 
next to the Kruger National Park, which also links South Africa to Zimbabwe and Mozambique, its 
northern and north-eastern neighbours, respectively. Muyexe falls within the Giyani Local Municipality 
in the Mopani District. The village is led by the Shiviti Traditional Authority and it is one of the 14 
villages under this authority. Muyexe is currently within Ward 13 of the Giyani Local Municipality 

                                            
213

 This section is largely based on a series of interviews conducted in Muyexe during October 2005 
214

 See village map in Figure 5 and 6. 
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together with Muninginisi Block 1 and Muninginisi Block 2. However, there are plans to remove Muyexe 
from Ward 13 and to make it part of Ward 18, together with nearby Gawula and Khakhala after the 
2006 local government elections.  

 
Muyexe is part of the former Gazankulu, and all its residents are Xi-Tsonga (Shangaan) speakers. 
Before the democratic government was installed, Muyexe village was under the former Gazankulu 
homeland which was led by Chief Minister Hudson Ntsanwisi from 1973 to 1993, Edward Mhinga as 
acting Chief Minister (March and April 1993) and 1993-1994 by Chief Minister Samuel Dikson 
Nhumalo. Gazankulu was a Bantustan intended by the apartheid government to be a semi-
independent homeland for the Tsonga people. It was carved out of the former Transvaal Province and 
given self-rule in 1977 with Giyani as its capital. Gazankulu was integrated into South Africa in 1994 
and now forms part of the Limpopo province, formerly Northern Province. 

In terms of the history of chieftaincy, the people of Muyexe originated from Mozambique and later 
moved to the area that is now part of the Kruger National Park, under the leadership of Chief Shihemi. 
When Shihemi died, Chief Nahleki took over as the leader of this community. Then they moved a few 
kilometers westwards to Mashakadzi and later to Tshangi. At Tshangi they were then led by Chief 
Shalati. From Tshangi they moved to Shangoni camp where Shalati died and Chief Hatlani succeeded 
him around 1928.  
 
Around 1938 the community moved to Muyexe where they currently reside. In 1949, after Chief Hatlani 
died, his son, Sunduza Jackson, took over in 1950 and ruled until 1984 when he also died. Chief 
Khazamula Muyexe succeeded him in 1985, and he remains the leader of Muyexe village to-date. 
During the reign of Chief Hatlani, the traditional leaders were called chiefs but since the time of 
Sunduza they were demoted to the level of induna and few people are appointed as chiefs. At that 
time, they agreed to form a community authority called Twananani but it was later changed to Shiviti 
Tribal Authority.215 At the formation of Twananani a chairperson, rather than a chief was decided upon; 
this position was supposed to rotate. The villagers say that people those who currently bear the title 
―chief‖ were indunas who manoeuvred their way into the higher positions of the Shiviti traditional 
structure. They claim that illiteracy especially amongst members of the traditional authority at that time, 
contributed to this.  
 
In most cases, they used to send the educated people to the meetings. Later however, these people 
registered themselves as chiefs. Currently, some headmen are fighting for their chieftaincy. Those who 
were registered incorrectly as chiefs have had their certificates revoked. Community members stated 
that during the 1970‘s all chiefs encouraged Hudson Ntsanwisi to come back and form Gazankulu. 
They then honoured him as Chief Minister of the Shangaan speaking people (in line with the previous 
apartheid government‘s policy of categorizing Blacks according to their ethnic groups). Currently, many 
Shangaan people are said to be arguing in favour of installing their own king who would have the same 
status as that of the Zulu Monarch. 
 
Below (Fig. 1) is the structure of the Shiviti Tribal Authority.216 Under the Chief there are indunas 
(headmen) who also have sub-headmen (vaxamunghangha) under them. It is important to note that 
there are no female indunas or sub-headmen. These people are given sections in the village, under a 
headman, to monitor as part of their daily responsibilities. 
At present, there are 14 indunas who are under Chief Shiviti‘s authority, and this includes the headman 
for Muyexe.217 

                                            
215

 See 3.7 below for further discussion of the results of this move 
216

 Some local authorities and government officials frequently refer to ―traditional authority or authorities‖ probably a conscious 
attempt to avoid using the term ―tribe‖, which was used pejoratively by the colonial and apartheid governments to describe 
most Black communities in the former Bantustans 
217

 Presently, there is a leadership dispute in Muyexe. Some villagers are apparently questioning the legitimacy of the Shiviti 
Tribal Authority over Muyexe (see 3.7 below).   
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Fig. 1 SHIVITI TRIBAL AUTHORITY 

 

 

3.5.2  Current Socio-Economic Profile 

A number of people in Muyexe village depend on subsistence farming and commercial agriculture. 
However, the small scale of commercial agriculture results in minimal contribution to the share of 
income in the village. High levels of unemployment also characterize Muyexe village where the 
majority of its villagers rely on social grants from the government for survival. Many also receive child 
support grants, old age pensions and disability grants. Some villagers have agricultural projects that 
are supported by the Giyani Local Municipality. 
 
 
Employment in mining also forms another source of income for the villagers. However, it is not clear 
what proportion of income is derived by the villagers from this and so it is included under General 
Employment in Figure 2 below. 
 
In terms of demographics, Muyexe village has 607 households and a predominantly Black African 
population of 3099 (StatsSA, 2001).   
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Fig. 2: Livelihoods 
 

 

 

3.6.3 Land access and Land Usage 

 

In Muyexe, land is divided into three categories of use: ploughing, grazing, and residential. Headmen, 
in consultation with the tribal authority allocate land in Muyexe village. Thus, those who need land 
would first consult with the relevant headman who would normally show them a suitable place for 
allocation. In the past when a family was given land for residential use, they were also given a space 
for ploughing.  
 
Any person who needs a place to stay in Muyexe would pay R120 or R300, which is also the amount 
required for one to run a business and plough the land. After paying the money, that person would go 
to the Department of Agriculture to be given a certificate. It is a practice at Muyexe that land is given 
only to men; however unmarried women have access to land but with permission from their parents. In 
addition, it is accepted practice that land is passed on from the father to the eldest son. 
 
With reference to access to land, the women in Muyexe agreed that they did not have access to land. 
According to them, it is inappropriate for a (married) woman to own land if her husband is still alive. 
This was supported by the response from the traditional leadership that indeed women are not allowed 
to own land, but are allowed to own land only through their (male) partners or spouses. Women are not 
allowed to purchase land or other properties in their own right if their husbands are still alive. 
Traditional customs and regulations in rural areas bar women from acquiring or disposing of land 
without their husbands‘ consent.  
 
According to several respondents, it is the male‘s responsibility to acquire land on behalf of the 
household. Thus, the majority of women do not have the title deeds to the land they use. They have 
highlighted that men control land of any kind. The women also highlighted that they were not allowed to 
inherit anything if there was an older son in the family. Customary practices and norms are that it is up 
to the son to protect his mother‘s interest.218 The title deeds of the land are therefore passed on from 
father to son. 
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 Interview on 5 October 2005 
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3.6.4 Infrastructure and service delivery 
 
Muyexe village currently has electricity and some villagers have RDP houses. However, water is a 
major problem and a source of frustration for many Muyexe villagers. While the majority of the 
households have standpipes, there is usually no water coming out of these pipes. Therefore, people 
have to spend days and nights queuing for water and those who have money buy from those with 
boreholes in their yards at R1 per 20 litre.219 

 
There is a tarred road from Giyani to Shiviti but much of it is a gravel road and it is in a very poor 
condition; this gravel road stretches several kilometers outside Muyexe before meeting the tarred road 
that connects the village to Giyani, the nearest town. Because of this bad road, public transport to and 
from Muyexe is virtually inaccessible and taxi drivers are often reluctant to transport commuters to or 
from Muyexe. It has one crèche, a primary, and a high school and three cafes. There is also one water 
tank in the village, but it is not working properly. There is no clinic at Muyexe and people have to travel 
more than seven kilometres to access one at nearby Shiviti. However, the village has a structure which 
the villagers call ―Visiting Point‖, where most community activities often take place and which is 
sometimes used by a mobile clinic. 
 
The following time-lines show the history of the village resources from 1960 to 2005 and every item is 
rated out of 10. This is based on information given at a focus group meeting on 9 October 2005. 
 
Fig.3  
 

Years  Rainfall  Agriculture  Livestock  Water  
1960 ########## ########## ########## ########## 
1970 ########## ########## ########## ########## 
1980 ### ### ### ##### 
1990 ###### ###### ######## ###### 
1995 ##### ##### #### ###### 
2000 ########## ########## ######### ######## 
2005 # # ### # 
(Source: Focus Group Meeting, Muyexe, 9/10/2005) 
 
 
3.6.5 Development and Development Projects 
 
Muyexe village has a plan to construct an entry/exit point at Shangoni, which is earmarked to be used 
by tourists to gain access to the Kruger National Park. There is also a grazing camp, which is still 
under construction. In terms of the IDP, the community has been informed of a grazing camp, but no 
public participation has taken place thus far in relation to it, in line with the requirements of Integrated 
Development Plans for the different local communities. In addition, the Muyexe community has 
(communal) agricultural projects which generate income for the villagers. 
 
3.6.6  Current Political Situation 
 

3.6.6.1 Politics in the Village 
 
The African National Congress dominates party politics in Muyexe village, followed closely by the 
United Democratic Movement. The traditional leaders in the village have learnt to work with different 
political organisations and the Chief (Muyexe) is a member of one of these political parties. Muyexe 
has a good relationship with different structures of government from the local to the provincial sphere. 
The village has also disbanded SANCO and formed the Muyexe Local Traditional Council. As a result, 
different research organisations have been to the village to investigate its history since 1994. During 
the focus group meeting in the village held on the 19 of August 2005 some community members of 
Muyexe claimed that nothing has been done to help them understand and implement the provisions of 
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both CLRA and TLGFA. The village has also made a land claim to the Kruger National Park and they 
are on the verge of succeeding in their claim.  Women at the Muyexe Traditional Council are 
represented by 10 out of 30 members (i.e. one third) with the remaining two thirds being men.  
 
It should be noted that the composition of the Muyexe Tribal Council is unique, compared to similar 
structures in the district. It is probably the only traditional authority in the Shangaan-speaking rural 
areas in which women are represented (albeit in lower positions) in the Tribal Council. From around the 
1970‘s to the present, villagers have elected village councils or similar structures to represent them on 
local issues. However, towards the end of 2004 another council was elected in an ordinary village 
meeting where it was suggested that women should also participate.  
 
At first glance, it would appear that the composition of this structure (Tribal Council) was informed by 
the guidelines of the TLGFA, which aims at ensuring women‘s representation in the traditional authority 
structures. However, villagers who spoke to the HSRC research fieldworker for Muyexe could not 
confirm this. Information provided by the Provincial Office of Traditional Affairs is that all the traditional 
structures in the province still have to be transformed in line with the TLGFA; but the pace at which 
such transformation is proceeding is very slow as it means that the traditional authorities (councillors 
and traditional leaders) must convene many meetings with villagers and other community structures to 
consult them on the proposed changes to local governance structures in their respective villages. The 
official from the Provincial Office of Traditional Affairs also stated that, owing to differences and other 
dynamics within the various rural communities, there might be differences in terms of the pace, 
understanding, and implementation of the provisions of the TLGFA. 
 

3.6.6.2 The Tribal Council and Local Government 
 
Muyexe village has its own headman and falls under the leadership of Shiviti Tribal Authority (Figure 
1). The village has an induna as well as sub-headmen (vaxamunghangha) to lead different sections of 
the village on relevant community matters However, there is presently a legitimacy dispute because 
the Muyexe Tribal Council, which has existed in various forms since the 1980‘s, apparently wants to be 
‗independent‘ of the (all male) Shiviti Tribal Authority, because of what they perceive to be its lack of 
recognition of the status of the Muyexe headman and some village sub-headmen.220 Respondents in 
the village and members of the Muyexe Tribal Council whom the research fieldworker interviewed 
alleged that the present dispute emanates from the apparent move by the then apartheid government 
in the early 1970‘s whereby the Twananani community authority was replaced with the Shiviti Tribal 
Authority. They stated that at that time, the then traditional leaders of the different villages enjoyed 
equal power and status, but that when the Shiviti Tribal Authority came into being the current Chief 
became the Chairman and therefore the only leader recognised by the then government and accorded 
the status of a Chief. Here, the situation in this Limpopo village is not radically different from that of 
other villages in the area (or even other provinces, notably the North West) wherein the apartheid 
authorities either replaced traditional leaders whom they disliked or chose to deal only with those 
whom they preferred, irrespective of whatever repercussions in their communities.  
 
Muyexe traditional leaders believe that they play an important role in local government by calling 
village meetings, developing the community, giving land to people, as well as attending community 
problems which are raised frequently in the traditional courts. They also work together with the South 
African Police Service to control crime in the village and to maintain community safety.    
 
The traditional leadership of Muyexe claimed that they were aware of the TLGFA and the CLARA but 
that they did not know much about their contents. According to the chief221 women (10 of the 30 
members of the council) are allowed to take part in decision-making, advise people as well as 
participate in community projects. There is a good relationship between the traditional leaders and the 
local government. However, they said that they sometimes have a problem with the local councillor 
because he seems to be biased against Muyexe village, which falls under ward 13, has its own 
                                            
220

 Presently, a shaky balance of power and authority exists in Muyexe. The current village Headman (Muyexe) believes that 
his late grandfather was overlooked for the chieftaincy in favour of the current incumbents. Therefore, he believes that he 
should be recognized as a chief, not Headman. When research was conducted in the village, the Muyexe TC was reportedly 
boycotting meetings of the Shiviti TA. 
221

 Interview 18 January 2005 
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councillor and a ward committee. The councillor does not originate from Muyexe but neighbouring 
Muninginisi,222 and is therefore seen as an ―outsider‖ who is not committed to developing Muyexe but 
the other two villages. 
 
 
3.6.7 Participation of Women 
 
Using participant observation in some village community and political party (ANC) meetings which he 
was allowed to attend, the Muyexe research fieldworker noted that women tended to participate mostly 
by representing women in these different organizations, whether they be political or community 
structures. However, he also observed that women were usually more in number compared to men in 
such meetings (e.g. the HSRC‘s village focus group meeting held on 18 August 2005) even though 
their participation was less. According to some other women who were interviewed on 9 October 2005, 
they prefer not to participate in meetings because of tensions that could ensure, after meetings, 
between they and their male partners who assume that the women are making a deliberate attempt to 
appear more clever than their mates. So, they live in constant fear of being victimised after the 
meetings  
 
The women have also explained that they try to participate in committees but that men are not yet 
ready to work with them. In most meetings women tended to attend in high numbers but they did not 
take part in decision-making.  During our focus group meeting in Muyexe, one man mentioned that 
they usually put women‘s names at the top of village committees‘ lists because it was easier to get 
resources from the government whenever women were seen to be participating in village structures. 
But the reality of the Muyexe situation was that, even if they attended meetings, its women were 
seldom heard in public life. 
 
 
Figure 4: Map of Muyexe Village from PRA exercise 
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 The councillor represents Muyexe as well as Muninginisi Blocks 1 and 2. 
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Fig. 5 Location of Tshaulu and Muyexe villages in Limpopo Province 
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3.7  Limpopo: Tshaulu tsha ha Bohwana Village, Mphaphuli Traditional Authority 
 
3.7.1  Background / History of the Traditional Authority 

 
Tshaulu tsha ha Bohwana is a village in the remote north-eastern corner of the Limpopo Province. 
Tshaulu is located along the Thohoyandou-Mhinga and Sibasa-Mukula roads; it is roughly sixty 
kilometres from Sibasa. It is surrounded by Gaba village on the western side, Mushiro on the eastern 
side, Mavunde on the northern side, and Mhinga on the southern side. It is in the Thulamela Local 
Municipality, which is part of the Vhembe District Municipality. It is found in the far Eastern side of 
Venda near the Punda Maria gate to the Kruger National Park. It used to be part of the former Venda 
Homeland, which was led by Khotsi-Khulu Patrick Mbulaheni Ramabulana Mphephu from 1979-1988. 
After Mphephu‘s death in 1988, Nndwakhulu Frank Ravele took over for a short time but was 
subsequently overthrown by Brigadier Gabriel Ramushwana in 1989, who was in power until 1994 
when the new democratic government took over. The current traditional leader, Chief Nyadzeni 
Ntsedzeni Bohwana took over the reigns of chieftaincy in Tshaulu in 1973. The village has a Royal 
Council with a total membership of 78 all from the Royal Family. According to the Deputy Chairperson 
of the Royal Council, all of them are men. Women used to be part of its membership but they no longer 
attend its meetings and are not invited. 
 
 
3.7.2 Current Socio-Economic Profile 

 
Tshaulu has 2,600 households and a population of 15,500. Most of the people depend on subsistence 
farming but those who are employed are teachers, police, and government officials. The village has 
one medical doctor and two lawyers. Tshaulu has two secondary Schools (Thusalushaka and 
Ntsedzeni), and six Primary Schools (i.e. Mandzemba, Mutshetshe Presidential, Begwatshithu, 
Khavuwe, Tshaulu and Nyamaliwa) and about thirty pre-schools. Many people in this village are 
illiterate but serious when it comes to education issues. The villagers depend on the nearby river as a 
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source of water. However, some days there is a water shortage. They also use water from the river for 
farming. There is a Clinic and a satellite station of the SAPS. 
 
Many of the youth in the village have bachelors‘ degrees but are unemployed. This, according to some 
of them, is the cause of the high crime rate (mostly petty thefts) and high teenage pregnancy rates in 
Tshaulu. There are 15 churches in the village but the other NGOs in the village tend to be formed 
according to party political affiliation. 

 
 

3.7.3  Current Political Situation 
 

Tshaulu is under the Mphaphuli Royal Council and Tshivhase Royal Council (see structure below). 
However, there is a current social tension between the two families (Tshivhase and Mphaphuli), which 
the royal family is currently trying to resolve. According to Chief Bohwana and the Royal Council, 
Tshaulu never used to pay tribute to Chiefs Tshivhase and Mphaphuli even though they are presently 
expected to do so by Venda traditional law. Between 1949 and 1952, there was a battle between Chief 
Mphaphuli and the Tshaulu chieftaincy, which was then led by a woman (Vho-Nyamuliwana). After 
1952, the Mphaphuli traditional authority imposed their own headman, to the discontent of Tshaulu 
traditional leaders. Subsequently, the headman disappeared mysteriously and was never seen again in 
Tshaulu.  
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Fig. 6 The Structure of Tshaulu Chieftaincy 
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Presently, the Tshaulu Chief and traditional authorities are still under the authority of Chief Mphaphuli 
and have to inform him of any developments (or plans) in the village. Nothing can be done in the 
village without his signature, which is required to give permission for developments to take place in 
Tshaulu. This often causes problems for the Tshaulu traditional leaders because some villagers (aware 
of these tensions) often want to bypass the (female) Chief and proceed to Chief Mphaphuli to enter into 
some agreements with him on the allocation of land, thus undermining their local Chief. 

 
Given this situation, the HSRC fieldworker who conducted research in the village spoke to the 
Manager, Traditional Affairs, and asked him about the legal status of the chief in the village. According 
to this office, the Bohwanas are not a royal family but the chief is regarded by law as a headwoman. 
According to the office, they are still under Chief Mphaphuli‘s leadership. In some of the meetings that 
the researcher held with the office, it was also mentioned that Bohwana can only process her 
documents at the Mphaphuli Tribal Council and that, as a headwoman, she is not supposed to have 
her own tribal council.  
 
The political situation in Tshaulu is dominated by the youth, most of who belong to the SANCO. Some 
of the interviewees in the research (including the Chief223) have stated that most of the elderly people 
no longer attend village traditional court proceedings because of the militancy of SANCO members 
who sometimes overlook or deliberately ignore the advice of the village elders. However, the Chief 
(herself and members of the Royal Council being ANC members) stated that she did not think that 
these tensions undermine developments in the area, as the traditional leaders in Tshaulu are open to 
suggestions from everybody irrespective of political affiliation. Overall, Tshaulu is predominantly ANC 
even though other political parties have been making steady inroads into the village, notably the DA 
and PAC.   
 
 
3.7.4 Women‘s Participation  

The current regent chief Bohwana is a woman. She is the primary decision-maker on all the issues that 
pertain to the administration of the village. Thus, meetings are held twice a month wherein such issues 
are discussed, with the assistance of the other members of the traditional village meeting (Khoro). The 
main role of the chief‘s brothers and sisters (khadzi na Makhotsimunene) is to advise the chief. In 
Tshaulu most people who are influential are people from the royal council and few from the tribal 
council. As a female chief most of the people who are always close by her side are her sisters 
(Dzikhadzi) and few men from the council. According to one senior citizen Tshaulu‘s situation is unique 
or slightly different from that of other communities wherein men are the only ones who are always with 
the chief. In this community, both women and men form part of people who accompany the chief 
wherever she goes.   
 
The local councillor for the area, Mrs Mulaudzi, helps the community in many things that are happening 
in that community, e.g. the building of RDP224 houses and many other developments. Tshaulu has a 
royal council, formed more than five years ago, with a total membership of 76. Of these, 15 are 
members of the executive committee, of which 7 are women (Dzikhadzi). Committees of the 15 villages 
that are under the Tshaulu Chieftaincy have women who are members but it is said that they are not 
actively involved in community matters. In the tribal authority there are no women participating. 
According to the chairperson of the tribal council, women used to be part of the council but they do not 
attend and are no longer invited. The present arrangement and composition of these structures, which 
were elected by the villagers not more than three years ago, might change to accommodate the 
provisions of the TLGFA.  
 
According to some men and women in the community who were interviewed, women play a big role in 
arranging traditional activities like Tshigombela (village entertainment event). They also play part in 
arranging women‘s initiation, which prepares girls for adulthood (e.g. through traditional ceremonies 
like vhusha, tshikanda, ludodo and domba). Most of the women that the researcher spoke to in the 
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Tshaulu community felt that women are fairly represented, but that their powers in decision making are 
very limited and that they do not attend some meetings because many of these meetings take place 
when they are still busy with household activities. 
 
The chief and the councillor indicated that they have heard about the TLGFA but they said that they do 
not understand it. Similarly, the majority of the interviewees were not aware of the Act. At the 
community meeting held in Tshaulu, only one woman indicated that she had control of her farm. Men 
and women who attended the meeting indicated that men are the only ones who owned land for 
farming, as they were the heads of the family. This only changes when it comes to a space for living; 
both males and females have equal access to this space. 
 
3.7.5 Gender Dynamics 
 
Unlike many other communities in the Vha-Vhenda area, Tshaulu is one of a few villages headed by 
women. According to some of the people who where interviewed, this is not a new thing to them. They 
are used to this kind of administration and they also respect her like any other male chief. In the 
interviews, some of the respondents indicated that traditionally, a chief ―is like a father to us‖ (literally, 
vha tou vha khotsi ashu). 
 
The number of women in local and district councils is still small in comparison with that of men. In the 
District Municipality there are two women managers. At the community meeting that was held in 
Tshaulu,225 villagers explained why there are few women in politics. Some women thought politics was 
a rough activity, and the majority (male and female) indicated that politics was not good for married and 
single women because their families needed them for different household activities. Some women 
were afraid to be labelled as women without respect to the community (owing to their political activism). 
In fact, the councillor of Tshaulu indicated that women who enter into party politics are seen as being 
―rebellious,‖ but that one needs to love what one is doing and should not be afraid to face challenges.   
 
 
3.7.6 Changing Roles and Status of Traditional Authority 

According to the Tshaulu chief and her advisors,226 the traditional authorities are custodians of the land 
when it comes to land allocation and farming. One of the participants, a village elder, indicated that he 
was always afraid because of the way things are changing every day. According to him, the 
government was trying by all means to reduce the chiefs‘ powers. Instead, they were giving power to 
the civics and councillors. He said that when he compared the present government with the previous 
one, the apartheid government was better, as they respected the chiefs and gave them full powers. He 
also said that this government was causing disputes in their community and that people were killing 
one another over the chieftaincy.  
 
He further said that the changing roles in his community were creating a gap between the youth and 
the elderly. The youth, he argued, have lost a sense of respect for their chief because when one tries 
to advice them they tell one of the rights (that they have in the new Constitution). The youth of today, 
he added, do not know where they actually belong, because they are not sure of what they want. 
According to the old man, the introduction of this new Constitution is the main cause of high rates of 
crime and teenage pregnancy in our country. Young people are giving birth because of the child 
support grants they are receiving and some are committing crime because they are saying it is better 
to stay in jail than at home. Finally, he stated that it is rare to find young persons reporting issues to the 
traditional authority. This situation is common to many rural areas in this Province (Limpopo) and 
others where traditional leadership structures operate in the same areas as the elected local 
councillors, and this often results in some of the youth and other opponents of traditional leadership 
having minimal or no confidence in the role of traditional leaders in the affairs of the community. 
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3.7.7 The Tribal Council  
 
Ten members form the Tribal Council (commoners). This is the council that advises the Chief where 
brothers and sisters (makhotsimunene na dzi khadzi) of the Chief are also present. There are two 
levels of representation within the Tshaulu authority structure: Commoners are represented in the 
Tribal Council whereas the Royal Council comprises only members of the royal family. At present, the 
Executive Committee of the Tribal Council comprises 15 members (i.e. 10 members, who are all 
males, and an additional five nominated members, i.e. four commoners, and the Chief). The present 
Tribal Council was elected by the villagers about 5 years ago although its original composition has 
since undergone some changes. All the members of this structure, save for the Chief, are male. The 
role of the five nominated members is to advise the Tribal Council with the direct input of the Chief. 
According to some villagers who are knowledgeable on traditional issues, this is where most disputes 
come from. When the chief dies his or her council is dissolved and the new chief comes to power with 
a new council, and so the council is not static. In case the person (heir) is too young to assume power, 
the brother (ndumi) who was with the chief when she/he was installed, takes over until the right person 
is ready to assume chieftaincy. 
 
3.7.8 Relationship between the Municipality and the Traditional Authority 

According to one official from the traditional affairs office, the poor nature of the relationship between 
the municipality and the traditional authorities is a problem created by the former government. The 
introduction of the civics brought some misunderstanding between the two forms of local authority. The 
chief‘s argument at that time was that civic structures would limit the powers of traditional leaders. The 
department of traditional affairs together with the University of Limpopo arranged a workshop for the 
chiefs around Vhembe district to better understand the TLGFA. Still, there is a problem because 
people do not understand the Act; even after they tried to translate it word-for-word. 
 
According to some people who attended the village workshop in Tshaulu, the relationship between the 
traditional authorities and the municipality is strained. Villagers indicated that they were tired of the 
promises made by municipal authorities since such promises were never fulfilled. They argued that the 
municipality promised to renovate the roads and to build RDP houses for some villagers, but that this 
never happened. However, a few other villagers who were interviewed referred to the relationship 
between the municipality and the traditional authorities as being good. They highlighted some of the 
recent developments in the community, e.g. the construction of a nearby dam that will help in solving 
the shortage of water in the community. 
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4. Overall Comparative Analysis 
 
Comparison of the six case studies resulted in an initial analysis of the situation in rural areas under 
traditional leadership. While there were marked differences between some case studies in some 
respects, it was possible to generalise about certain trends and social relationships in the areas under 
study.227 
 

4.1 Service Delivery 

 
Service delivery, in particular clean water and good roads, was clearly identified as a problem by 
community members in all six case studies. The role, if any, of traditional leaders in terms of service 
delivery is significant for our study. Although the legislation and government policies provide for a co-
operative relationship between traditional leaders and local government officials, in some of our case 
studies there are clear tensions between local government and the traditional leaders. There are also 
cases where both the traditional leader and councillor seem to privatise community resources for their 
own use.  
 
As traditional leaders are institutionalised in terms of the new legislation, and receive remuneration 
from the state, they then become civil servants who have responsibilities in terms of delivery of 
services, development etc. They will also presumably fall under the existing legislation for public 
servants. There will need to be clearly defined roles for traditional leaders as well as local councillors in 
terms of responsibility for service delivery.  
 
4.2. Institutional Roles 
 
The roles played by existing traditional leaders and traditional councils in the six field sites did not differ 
fundamentally. It was noted that current or existing practices are documented here, and not the ideal or 
legislated roles of traditional leaders. However, in all field sites traditional leaders are respected and in 
some cases the opinion was expressed that the dignity of traditional leaders should be restored. 
 
One of the key roles of traditional leaders is the allocation of land, for both residential and agricultural 
purposes. We are assuming that in most of the case studies, land is still held communally, and that in 
such cases traditional leaders retain their role in allocation of land. The exception to this in our case 
studies was Zibi village, where land is held under quitrent title, and the chief does not allocate land. In 
the other cases, the precise role of traditional leaders in land allocation needs further study. It was 
clear that in some cases their role in controlling resources (especially land) is controversial. In some 
cases (such as Mngamunde) women‘s lack of access to land, which is controlled by the all-male 
traditional leadership, is a serious cause of dissatisfaction. In other areas, although chiefs and 
traditional leaders still control land access, they claim that women do have access to land. This 
question is critical for the study, as the implementation of the CLRA will be interdependent with the 
TLGFA. While the CLRA provides that where a traditional council exists, that structure may serve as 
the Land Allocation Committee, it was stressed by the DLA that this is not necessarily the case, and 
that a Land Allocation Committee in terms of the CLRA may be established independently of a 
traditional authority.228 Similarly, people may form a Communal Property Association independently of 
traditional authority. Central to this issue is what kind of landholding people want – whether individual 
title or communal land – and whether women, in particular, are able to articulate their opinions and 
needs in this regard. While in none of our six case studies has the CLRA been implemented yet, the 
institutional role of traditional leaders in land allocation is likely to be redefined by the implementation of 
the two acts. The increased representation of women (one-third in both the traditional councils and the 
land allocation committees) may well have an impact on how and to whom land is allocated in the 
future.  
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The other key role of traditional leaders, from our case studies, is the administration of traditional law 
and custom. One of the chief‘s functions is presiding over the traditional court, and ruling on matters 
which fall under its jurisdiction (such as land and inheritance disputes). In some cases traditional 
leaders co-operate closely with the police (e.g. Sithebe); yet they feel that their powers in administering 
law, for instance, imposing fines or confiscating property, have eroded and this has led to an increase 
in crime.  
 
 
4.3. Relationship between Traditional Council and Municipal Council 
 
The overlapping and confusion of roles between traditional councils and municipal councils was a 
consistent observation in all six cases. While the relationship varies from case to case, there are many 
instances where traditional authorities seem threatened by municipal council officials; in some (for 
example Sithebe) the local councillors and officials are regarded with overt hostility; in others, the 
relationship is co-operative. In the Limpopo and Eastern Cape case studies, where most residents are 
ANC supporters and the council is ANC-dominated, the tension between the two institutions does not 
take a political form. Hence in Sithebe, even though these relationships are bad, there is, in principle, 
support by the traditional leaders for the ANC government and for the policy of co-operative 
governance between local and traditional authorities. In KZN, the situation is more complex, as IFP-
aligned traditional leaders have openly opposed ANC-led councils, not to mention the new TLGFA 
itself and the newly-defined roles of traditional leaders. Even in cases such as Mngamunde, where the 
elected councillor is an IFP member, there is tension between the councillor and the induna. Municipal 
and traditional boundaries and the demarcation of boundaries and areas of jurisdiction is thus also a 
source of tension. In most cases the traditional leaders feel threatened or undermined by the elected 
councillors, and are fearful that their traditional roles and powers are being eroded (see, for example, 
the opinions of the Sithebe traditional leaders on this issue as recounted above.) 
   
Concerning resources other than land, the roles of traditional leaders and local government are in 
many cases not clearly defined; this has led to conflicts over resources and relationships of clientilism 
with either traditional leaders or councillors in order to access resources (see, for example, the 
Mngamunde case study where development projects are ―owned‖ either by the traditional leader or the 
local councillor).  
 

4.4. Local Government Elections  

 
The local government elections have been called for the 1st of March 2006. It is not clear at this stage 
whether provincial governments (with the exception of KZN) will hold back on the implementation of the 
TLGFA until the elections are over, and the political situation is clearer. In the case of KZN, it seems 
that one of the reasons for the ANC pushing ahead with the implementation of the TLGFA prior to the 
elections (and prior to the provincial legislation being passed) is that it is speculated that the ANC will 
benefit from the newly-institutionalised traditional councils in the local elections.  
 
Because of the tension around local elections, especially in KZN, but also in parts of the Eastern Cape 
(Sithebe is situated in the KSD municipality, which has been hotly contested over the past elections 
and was held by the UDM prior to the 2004 election), the second phase of fieldwork for this project is 
going to be postponed until mid-March, when the newly-elected municipal councils will be in place. Any 
shifts in political orientation at local government level will need to be taken into account in the next 
phase of fieldwork.  

 

4.5. Opposition of Traditional Leaders to the TLGFA 

 
The baseline research involved interviews with traditional leaders at provincial level, and revealed clear 
differences between provinces in relation to the new legislation. In KZN, there has been clear 
opposition to the TLGFA, as outlined above. In Limpopo, there is interest but a clear lack of knowledge 
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on the details and implications of the legislation. In the Eastern Cape, there is support from traditional 
leaders for the legislation in principle. However, there have been certain aspects of the legislation 
which have been contested by provincial traditional leaders, relating in particular to the demarcation of 
boundaries and the payment of traditional leaders.  
  

4.6. Knowledge of TLGFA and CLRA 

 
This situation is also reflected in the knowledge of the new legislation, where in the Eastern Cape the 
HTL is well-informed and is making some efforts to consult and keep chiefs informed of developments. 
Even so, it seems that at local level traditional leaders are dependent on the kings or senior chiefs for 
information, and ordinary people are dependent on the information which their chief has. In KZN, there 
is opposition from the HTL to the legislation, so it is likely that the political will does not exist for 
disseminating information among chiefs, except perhaps to gain support for their opposition. In 
Limpopo, there is little knowledge of the legislation. Traditional leaders in the villages selected as case 
studies were all aware of the legislation; but in Limpopo there was a request to the project team to 
supply copies of the legislation.  
 
Among councillors, there was uneven knowledge of the legislation in all three provinces. Among 
ordinary residents of the villages, there was even less knowledge. In relation to the CLRA, there is a 
clear implication in this lack of knowledge that those who are supposed to benefit from the new law – 
rural women, in this case, who want access to land – do not currently have the knowledge to demand 
their rights. In relation to the TLGFA, there is little understanding of such provisions as the requirement 
for one-third of representatives to be women. There is also in some cases a reluctance to participate in 
discussions of such matters, for various reasons, such as women who do not want to be seen to be 
challenging the (male) chief or induna.   

Regarding the dissemination of information about the new laws, clarity is needed in understanding 
whose primary responsibility it is: the DPLG/DLA, or the HTLs? In practice, it seems that the HTLs are 
taking the initiative in some cases (eg Eastern Cape) with regard to the TLGFA. With regard to the 
CLRA, the DLA is taking initiative in dissemination; yet in some cases (Eastern Cape) there is no 
provincial budget and insufficient staff to implement the legislation. Requests were received by the 
project team (in Limpopo especially) for copies of the legislation, and especially for copies translated 
into local languages. Moreover, it would seem that an accessibly-worded summary of the complex laws 
should be made available to roleplayers at local level.    

 
4.7. Who is the legislation for? 
 
Our understanding is that the intention of the two laws is to benefit the inhabitants of rural areas of 
South Africa that are still living under traditional law. The TLGFA requires people to define themselves 
as Traditional Communities in order to be recognised, and it institutionalises the status of their 
traditional leaders. Yet, a number of questions were raised in the baseline research: how is a traditional 
community to be defined? Who decides whether or not to seek recognition as a traditional community? 
What if some section of a ‗community‘ does not wish to be so defined? And while the recognition and 
institutionalisation of traditional leaders was accepted at least in part as a result of a political 
compromise and an attempt to accommodate traditional leaders, it is clear that many traditional leaders 
– in particular those in KZN – are not satisfied with the current legislation and feel their powers to be 
undermined. In this situation, it is unlikely that they will see it in their interests to explain and promote 
the new legislation.  
 
On the other hand, the legislation is meant to democratise traditional institutions, and to allow for 
greater gender equity in the representation of women on traditional councils and in land administration 
structures. The critical question for our study is whether the laws will, when implemented, in practise 
result in a process of democratisation of rural governance. Taking as a baseline the existing system of 
representation in the six case studies, it will be critical to analyse how these institutions change when 
the laws are implemented: Is there really greater participation by ordinary citizens? Do women really 
gain access to real power, such as decision-making about land allocation? Or will there be a 
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conformation to the law in name, but one which involves token representation of women, and 
essentially retains the status quo? 
  
4.8. Women‘s participation on Traditional Councils/Land Administration 
 
As noted above, there is an acceptance in principle by most traditional leaders of the idea that women 
should be better represented in institutions of traditional leadership. There is a perception that it is 
advantageous to have women representatives in terms of gaining access to government resources 
(e.g. for development projects). However, the situation on the ground in most of our case studies is that 
traditional leadership is still firmly in the hands of men. In some areas (such as rural KZN) the system 
is particularly patriarchal. In other cases, even where there is no in principle opposition to women 
holding positions, this does not often happen. For example, in Sithebe TA, only one of the six headmen 
is a woman and none of the fourteen sub-headmen is a woman.229 It was noted that even in those 
cases where there are female chiefs or regents, this does not mean that women in general in those 
communities have greater access to land or power. Moreover, even when women do become 
represented on traditional councils, representation does not in itself mean effective participation, nor 
power in the sense of influencing decisions about access to resources. For example, in Muyexe, 40% 
of the traditional council are women; yet their decision-making power is limited. Moreover, in all the 
case studies the lack of women‘s participation in community meetings was observed – even in 
situations where women were very willing to participate in PRA exercises outside of a formal meeting 
called by the chief. Women often expressed their fear or hesitancy of speaking out, as they do not wish 
to incur the disapproval of the chief or headman.  
 
Our concluding analysis on this point is that the empowerment of women to participate through 
legislation such as the TLGFA and CLRA is important; and that the one-third representation of women 
should be enforced and monitored, as it opens a space for greater participation of women in decision 
making. It is also an attempt to limit inherently undemocratic practices and to hold traditional leadership 
to account through democratic processes. However, formal representation can be countered by 
patriarchal cultural norms and practices.  In communities which are governed by patriarchal ‗traditions‘ 
(however these are defined), the empowering of women to use the space that has been opened up for 
them, is of great importance. Yet, whether it is in fact possible to legislate effectively on matters of 
tradition and culture is a moot point. 
 

 
4.9 Socio-economic analysis 
 
Although there were some variations between the field sites in terms of socio-economic profile, it is 
possible to argue that in general they are typical of rural communities in the former homeland areas, in 
the following respects:  Subsistence: The majority of the population in the fieldwork sites practise subsistence 

agriculture and keeping of livestock for personal subsistence is widespread. There is very 
little commercial agriculture or indeed production of crops or livestock on any scale for 
profit.   Formal employment is almost non-existent in these communities. There is a small amount 
of income obtained from remittances from community members who are in salaried or 
waged employment elsewhere.   Dependence on government grants (old age pensions, disability grants and child support 
grants) account for most of the disposable income in these areas  HIV/AIDS is having a serious impact on the rural population, in particular in KZN. The 
gender dynamics of the spread of HIV/AIDS is not a specific focus of our case studies, yet it 
is known that young women are at the highest risk of contracting the disease.   The impact, if any, on traditional leadership is unclear at this stage; yet it is apparent that 
traditional leaders will play a role in the future in terms of handling the crisis generated by 
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the spread of the disease; and that traditional practices have already become a 
controversial point in this regard (for example, legislation outlawing virginity testing). 

 
The monitoring of the implementation of the CLRA and TLGFA in these areas will of necessity link into 
the broader debate around sustainable rural development and poverty alleviation: how such 
communities utilise land and other available resources effectively, how services are provided, and 
ultimately how people‘s livelihoods are qualitatively improved. 
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CONCLUDING COMMENTS 
 
It was noted in the introduction that this report is a baseline assessment of the 6 focus communities 
selected for this study. As such it is very much a first run at this topic, and is not intended to be a final 
or definitive account. Furthermore, as it is a multi-authored work, it necessarily speaks with different 
voices in different sections. The author charged with the overall editorial responsibility has been 
cautious not to ―edit out‖ these voices and thereby sacrifice its authenticity. 
 
Nevertheless we acknowledge that this report is somewhat patchy and incomplete. It is hoped that with 
the further input that we will receive from our stakeholders amongst whom this report will be circulated, 
and with the benefit of the next tranche of research that some of the imbalances and gaps can be 
remedied.  
 
Another shortcoming of this first report is that the analysis of the case studies is at this stage rather 
thin. We have attempted to record as faithfully as possible the impressions and opinions of the people 
in our focus communities relating to our topic, but have not offered much analysis of those opinions. 
The reason for this is simple. It is too early in the study for us to offer any kind of meaningful 
interpretation of these narratives and to tie them together. Nevertheless, we are mindful that in some 
cases we have been offered an account based on what the informant surmised we wanted to hear (for 
example the expression of enthusiasm for women‘s participation). Our next tranche of research will, we 
hope, offer further insights into these narratives and allow us to draw further comparative lessons. 
 
Two things however are starkly clear from this initial research. The first is that information about the 
TLGFA and the CLRA has not reached rural communities, and in many instances their traditional 
leaders too. Given that this is the section of the population for whose supposed benefit this legislation 
was drafted, and given that the government insists that this process was a consultative one, this is a 
cause for some concern. Furthermore it is unclear how the legislation in its current form (which is cast 
in complicated legal language and available only in English) can be conveyed to rural communities in 
such a way that it will be both meaningful and accepted. One suspects that the situation rather may be 
one of ―business as usual.‖ 
 
Secondly, it is clear that not only is women‘s participation in the current structures of rural governance 
(both elected and traditional) rather tenuous and minimal, but also that there remains considerable 
opposition to their substantive participation in many areas. This being the case, it presents an added 
hurdle for the government in what promises to be the Herculean task of trying to implement the 
legislation. 
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Appendix 1: International Instruments protecting Communal and Cultural Rights 

The aim of this appendix is not to give a detailed inventory of every international instrument as it 
relates to communal rights, but rather to indicate, and briefly explain, those that have relevance in 
South African law. Section 39(1)(b) of the Constitution creates the obligation to take account of 
international law in the interpretation of human rights, and in addition South Africa has some specific 
obligations under international law relating to the rights of cultural, religious and linguistic communities. 
South Africa is undoubtedly a leading democracy in terms of its recognition of these rights in the 
Constitution and in South African law (see section 1.1.4 of the report). However it is important to 
understand the global context in which such rights are asserted, as many of the difficulties presented 
by deep multiculturalism in South Africa, are ones which are experienced in other countries, and so the 
international experience is one which contains important lessons.  

 
In the post-1994 era since South Africa‘s first democratic elections, there has been a concerted move 
towards accession to all the major human rights treaties and conventions in keeping with the avowed 
priorities of the government in promoting and protecting the human rights of all.  
 
The provisions of the Universal Declaration of Human Rights (UDHR), are so widely accepted that they 
are regarded as forming part of customary international law.230 The UDHR has as its core the belief 
that human rights are informed by the norms of equality and universality. The former rests on the belief 
that human rights are normatively those of all people, and all people are normatively regarded as being 
of equal worth and dignity; and the latter rests on the assertion of a ―common standard of achievement 
for all people‘s and all nations.‖ The UDHR recognises cultural diversity, but it does not conceive of this 
as being in conflict with basic human rights norms. The articles of the UDHR that relate specifically to 
cultural rights are articles 1 and 2, which establish the equal worth of all people in terms of their rights 
and human dignity, article 18 which asserts the freedom of religion, and article 27 which establishes 
cultural rights, and makes specific reference to the arts and sciences. 
 
South Africa is also a party to the two 1966 International Covenants on Civil and Political Rights 
(ICCPR), and Economic Social and Cultural Rights (ICESCR). It is interesting to note that the former is 
more relevant to the communal rights under consideration here in two ways. Firstly it contains a greater 
number of relevant provisions (despite what their names might indicate) and secondly, while both have 
been signed by South Africa, only the ICCPR has been formally ratified, which makes it a legally 
binding part of South African law. The ICCPR recognises the right of (national) self-determination 
(article 1.1), as well as equal worth (article 2.1). Article 18 guarantees the freedom of religion, while 
article 22 guarantees freedom of association. Article 27 is particularly worth noting as it guarantees the 
communal rights of ethnic, religious and linguistic communities. While South Africa has not ratified the 
ICESCR, article 15 of this covenant reiterates article 27 of the UDHR which recognises cultural rights.  
It is curious that these rights receive so little attention in this particular instrument. As Symonides 
notes, while they are ―enumerated together with economic and social rights, they receive much less 
attention and quite often are completely forgotten‖ (Symonides, 2000: 175). This relates back the point 
about these rights being regarded as the ―poor relatives‖ of the human rights family, but it also 
highlights South Africa‘s notable commitment to these as a specific category of human rights in the 
ways described in section 3 of this paper. 
 
As far as regional human rights instruments are concerned, South Africa is bound by the African 
“Banjul” Charter on Human and People‟s Rights of 1985. The Banjul Charter retains all the standard 
basic human rights clauses, but it also has a distinctly ―liberationist‖ flavour in that it emphasises the 
struggle against colonialism and apartheid in its preamble. It is also mindful of the more collective 
conception of rights that is often associated with non-western cultural traditions in that it includes the 
rights of ―peoples‖ (as collectives) as well as the rights of ―humans‖ (as individuals).  Article 17 
formulates the right of every individual to freely take part in the cultural life of their community. Article 
18 of the Banjul Charter also emphasises the family as ―the natural unit and basis of society‖ as the 
family is regarded as ―the custodian of morals and traditional values recognised by the community‖ 
(sections 1 and 2). However article 18(3) goes on to indicate that the state also has a duty to ensure 
that discrimination against women is eliminated, and to protect their rights. The Banjul Charter also 
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differs from other human rights instruments in that it contains a chapter on the duties of the individual, 
including a duty of tolerance in article 28 - this is ―the duty of individuals to preserve and strengthen 
positive African cultural values in their relations with other members of the society, in the spirit of 
tolerance, dialogue and consultation‖ (Symonides, 2000: 184). The Charter also includes particular 
duties towards the family, and in the case of children, to respect their parents. There is thus implicit 
within the Banjul charter the idea of the retention of ―traditional‖ norms, including some hierarchical 
ones. 
 
Also of significance, although not binding under international law as a ratified treaty or convention, is 
the United Nations Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and 
Linguistic Minorities of 1992. The Declaration was ―[i]nspired by the provisions of article 27 of the 
International Covenant on Civil and Political Rights concerning the rights of persons belonging to 
ethnic, religious and linguistic minorities‖ and considers that ―the promotion and protection of the rights 
of persons belonging to national or ethnic, religious and linguistic minorities contribute to the political 
and social stability of States in which they live.‖ Article 1 of the Declaration creates the responsibility on 
the part of the state to ―protect the existence and the national or ethnic, cultural, religious and linguistic 
identity of minorities within their respective territories and [to] encourage conditions for the promotion of 
that identity‖ and to ―adopt appropriate legislative and other measures to achieve these ends.‖ Other 
articles worth noting for the purposes of this paper are article 4(4) which creates the duty on the part of 
the state to ―take measures in the field of education, in order to encourage knowledge of the history, 
traditions, language and culture of the minorities existing within their territory‖; and article 6 which 
stipulates that ―states should cooperate on questions relating to persons belonging to minorities, inter 
alia, exchanging information and experiences, in order to promote mutual understanding and 
confidence.‖ 
 
UNESCO has adopted ―a number of impressive standard-setting instruments concerning cultural 
rights‖ as ―by its constitution, [it] is obliged to give fresh impetus to the spread of culture‖ (Symonides, 
2000: 184). It is not possible to outline here the more than 30 instruments in this regard that have been 
developed in the last 50 years, however, it is important to note that these  

[c]onventions, declarations, and recommendations adopted by UNESCO protect and develop the 
rights to education, to cultural identity, to information, to participation in cultural life, to creativity, 
to benefits from scientific progress, to the protection of material and moral interests of authors, 
and to international cultural cooperation (Symonides, 2000: 185).  

Most importantly for the purposes of this report, it is necessary to note the recent Universal Declaration 
on Cultural Diversity of 2001. This was developed in the aftermath of 11 September 2001, as a 
response to the potentially divisive nature of cultural, religious and linguistic diversity, to propose a 
model of ―intercultural dialogue [as] the best guarantee for peace.‖  
 
International Law that is aimed specifically at protecting the rights of potentially vulnerable categories 
or people, such as women, children, and indigenous communities, is also worth noting. The 
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) of 1979 was 
intended to overcome the ongoing ―extensive discrimination that continue[d] to exist‖ (see the preamble 
to CEDAW) in spite of the numerous human rights instruments that preceded it that held the equality of 
women to be an implicit facet of human rights.  Article 3 asserts women‘s normative equality in all 
areas of life, including culture. Article 5 places on state parties the responsibility of taking measures to 
―modify social and cultural patterns of conduct of men and women with a view to achieving the 
elimination of prejudices and customary and all other practices which are based on the idea of the 
inferiority or the superiority of either of the sexes or on stereotyped roles for men and women.‖ Article 
16 places a duty on the state to act against discrimination against women within marriage and the 
family, and to ensure that men and women have equal rights within marriage and the family. 
 
South Africa signed and ratified CEDAW without reservations in 1995, and since then efforts have 
been made to equalise the position of women in law. However, the role of the family, and the 
customary inequalities therein remain a complicated matter, and which has not been entirely resolved. 
As Tomasevski notes: 

[CEDAW], as much as any other human rights treaty, lays down human rights norms which are 
necessarily worded in abstract terms. Human rights treaties are negotiated during protracted and 
sometimes conflictual intergovernmental meetings. In the case of the Women‘s Convention, ‗the 
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drafters had to face the difficult task of preparing a text applicable to societies of different cultural 
characteristics and traditions. The ways in which discrimination against women manifested itself 
varied from one culture another. The Convention therefore represents a constructive 
compromise‘ (Tomasevski, 2000: 234, citing U.N. Doc. RS/CEDAW/1992/WP.1 24 March 1992). 

 
South Africa reported for the first time to CEDAW in 1998. The report noted the establishment of the 
Office on the Empowerment of Women in the Office of President, the Office on the Status of Women 
located in the Office of the Deputy President and the Commission for Gender Equality, all of which are 
aimed at gender mainstreaming in South Africa and giving force to the equality of women. However, 
South Africa‘s representative also noted ―that continuing deep entrenchment of patriarchy and 
customary, cultural and religious practices  contributed to widespread discrimination against women in 
South Africa.‖231 The problem of conflicts of rights, in particular in so far as these are constituted by a 
conflict between the rights of individuals and communities, is discussed in section 4.2 of the paper, but 
it is important to note here that very often these conflicts of rights are generated by different 
conceptions of gender, and different views about women‘s equality. This is inevitably a matter of grave 
concern in the South African context. 
 
Also worth noting here is the Protocol to the African Charter on Human and Peoples‟ Rights on the 
Rights of Women in Africa 2003. Article 5 commits state parties to eliminating ―harmful practices‖ 
against women, and article 17 asserts the right to a positive cultural context, which also creates the 
duty on the part of the state to promote women‘s participation in this regard.  
 
As far as children‘s rights are concerned, the most important international law stems from the United 
Nations Convention on the Rights of the Child (CRC) of 1989. South Africa signed and ratified this 
convention in 1995, and so it is also binding in South African law. As far as communal rights of culture, 
language and religion are concerned, the CRC establishes the principle of non-discrimination in article 
2, and article 14 recognises freedom of religion. Article 24(3) creates the duty on the part of state 
parties to abolish traditional practices that may be harmful to the health of the child. Article 30 
establishes the communal rights of culture, language and religion in respect of children. Article 31 
relates to more specific rights in this regard, as it states that ―states parties recognise the right of the 
child to rest and leisure, to engage in play and recreational activities appropriate to the age of the child 
and to participate freely in cultural life and the arts‖ and  ―states parties shall respect and promote the 
right of the child to participate fully in cultural and artistic life and shall encourage the provision of 
appropriate and equal opportunities for cultural, artistic, recreational and leisure activity.‖ 
 
Another increasingly acknowledged area of communal rights is that of indigenous people or ―first‖ 
peoples. The most important instrument in this regard is the International Labour Organisation (ILO) 
Convention (No. 169) Concerning Indigenous and Tribal People‟s in Independent Countries, which was 
adopted in 1989. The Convention revises ILO Convention 107 of 1957, and applies to  

tribal peoples in independent countries whose social, cultural and economic conditions 
distinguish them from other sections of the national community, and whose status is regulated 
wholly or partially by their own customs or traditions or by special laws and regulations, and to 
those peoples of independent countries who are regarded as indigenous on account of their 
descent from the populations which inhabited the country, or a geographic region to which the 
country belongs, at the time of conquest or colonisation or the establishment of present state 
boundaries and who, irrespective of their legal status, retain some or all of their own social, 
economic, cultural and political institutions (Introduction to ILO Convention 169). 
 

The Convention is based on the basic tenets of respect for the identity of indigenous peoples, and their 
participation in decision-making about their rights and well-being, as well as in the elective and 
administrative bodies of their country. The state therefore has duties in this regard, as well as the duty 
to consult with indigenous peoples on legislative or administrative measures that may affect them. 
Indigenous peoples also have the right to determine their own developmental priorities and have 
control over their own economic, social and cultural development. The Convention is especially 
concerned with the land rights of indigenous peoples, and their access to land that is of cultural 
significance to them. The Convention also provides for the right of equal educational access for 

                                            
231

 See the Report of the Committee on the Elimination of Discrimination Against Women, Nineteenth Session: 59  



 91 

indigenous peoples, including their right to be taught in, and use, their own language where possible. 
Similarly with health care, indigenous peoples have rights of access, but also the right to have their 
own traditional methods of healing recognised, preserved and developed. 
 
However, South Africa is not yet a party to this Convention,232 but given its importance in the South 
African context, this may constitute an area of advocacy for the future. 
 

 
 
     
 
 

                                            
232

 Only 14 countries – Argentina, Bolivia, Columbia, Costa Rica, Denmark, Ecuador, Fiji, Guatamala, Honduras, Mexico, 
Netherlands, Norway, Paraguay and Peru – are at present parties to this Convention, but the increasing recognition of its 
importance means that its potential as an international human rights instrument is yet to be developed. 
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